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On the 26th of August 1838, the Right Hon. Sir John Nioholl, 
Knt., died. 
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HEARD AND DETERMINED 


BY THE 

JUDICIAL COMMITTEE 

AND THE 

LORDS OF THE PRIVY COUNCIL. 

ON APPEAL PROM THE SUPREME AND SUDDER 
DEWANNY COURTS IN THE EAST INDIES. 


Sei Eajah Kakeelapoody Jagga- 
NADHA Jaggaputty Eaz, Baliadur 


AppeUani, 


Sei Rajah Vutsavoy Jagganadha 
Jaggaputty Eaz, Bahadur - - - 


Respondent. 


w 


On Appeal from the Sudder Dewanny Court of 

Madras, 


Deed Comi^ructioii — -Sale of mortgage — Karaniamali transferring property 
and counter-agreement providing for re-transfer-— Parties relations — 
Nature of transactioji — Deed alleged hy one side hut derived hy ano- 
ther— Proof of — Pvidence—Sujfdcncy of, 

A Mootah being advertized for sale by order of the Collector, 
for arrears dne to^ the Government, the proprietor applied to a 
party to become security for the payment thereof by certain instalments 
and thereupon deposited a Stmud and Arsee in the hands of a third 
party, and executed b. Kararnamah or agreement, by which the transfer of 
the MoofoTi to the guarantee was made absolute, in case of default by the 


was a canse arising out of a transaction in 


nature of a mortgage, under the following cir cum- 


ber i%7* 




’^ Present : Members of the Judieidl Gommztteef~--IjOTd Brougham, 
Jilr. Baron P^ Jiistiee Bosanquet, the Eight 

Erskine, Chief Judge of the Court of Bankruptcy. 

■,',::"Privy. Eouncinor,--^:^smor,:''':Sir':..Edward:,:H^ 

B 
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^ 837 -^ Sri BajaJi Vutsavoy Jagganadha JaggapuUy Ras, 
Sri Rajah the Respondent, was the proprietor, in zemindary te- 
FOODY nure, of the Mootah* of Cottam, in the Zillah of Rajah- 
NADHA mundry. In the month of July 1812, he was in arrear 
^'^^*RA;^”''to Grovernment E. 29,308, for revenue due in respect 


Sri RAJAH of the Mootah for the Fusly year 1221 (a.d. 1811), 
^jAGGA°^ and he owed also a sum of R. 2,000 to one Goon- 
jATOA°uTTY Sobamdry. Being unable to discharge this ar- 
rear, and desirous of preserving the Mootah from 


public sale (notice of which had been advertised by 


the Government), he applied to his uncle, Sri Rajah 
Kaherlapoody Jagganadha Jaggaputty, the Appellant, 
to give security to the Collector for the discharge of 
the arrears, by two instalments, which he consented 
to do : he undertook also to pay the R. 2,000 to 
Qoondoo Sohamdry, whereupon the proceedings for 
the sale of the Mootah were suspended, and the 
Respondent continued in possession. 

On the 28th July 1812, the Respondent executed 
and delivered to the Appellant, the following Karar- 


* A small district or subdivision of a country. 


proprietor in payment of the instalments. The party becoming securit 
at the same time executed a counter Kararnamah, or deed of defeazanct 
agreeing to give up the Mootah ■when satisfied out of the rents, &e., th 
principal sum, and interest, which he might advance on account of the si 
eurity. Default having been made in payment of the first instalment by th 
proprietor, fee guarantee obtained possession of the Sunud and Ameei an 
upon a further default by the proprietor, procured himself to be registere 
the Mootah, insisting, notwithstandin 

A absolute. On a suit brought b 

surnlns^ Aftlr possession of the Mootah, and payment of th 

wa? Mr! hv rtt advances made on account of the arrears, i 

Court Committee afarming the judgment of the Suddc 

nartv’to who^ tRo was in the nature of a mortgage, and that th 

party to '^homth.o Kararnamah was executed was only entitled to retai 
possessicm of^the Jlfoofah until he had reimbursed himself, out of the : 
and proto, the sums advanced by him on account of his seeurity : 

oneratfnf registered, being a valid instrument, ai 

^Mating as a deed of defeazance to the title acquired under the first 
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ON APPEALS FROM THE EAST INDIES. 

namah* “ There being a balance of R. 31,308 
due at the end of Fusly 1221 (1811), on my ze ^ 
mindary, called GoUam Seema, and an account of 
Court charges, the collector of the ZiUah of Bajah- 
mundry was about to put the said Mootah up for sale, 
but you having agreed to pay the said balance to the ^ 
Collector, I cause you to give a Sunudi to cause 
the sum of E. 19,393 to be paid on the 30th August^ 
1812 and R. 9,915 on the 30th Septeniber 1812, 
to the Collector, and R. 2,000 to be paid to Gom- 
doo Sohanadry ; and the sale of the Mootah having 
been stopped, I do hereby promise to pay the said ru- 
pees to the Collector and to Goondoo Sohanadty, ac- 
cording to the instalments aforesaid, and to take and 
deliver to you the Swnud aforesaid. Having fixed the 
said rupees as the price of the zemindary of the 
Mootah, in the event of my not observing the above 
conditions, and agreed that the zemindary should con- 
tinue under you, and given you a Puttat to that effect, 
and written a letter to the name of the Collector, that 
he may register and give it to you accordingly, and 
deposited them in the hands of Duntaloory Vijia Gopal 
Baz ; you are to pay the said rupees to the Collector 
and to Solanadry, and take the said Putta &nd Ar zee 
from the said Vijia Gopal Baz, and cause it to be re- 
gistered by the Collector, and enjoy the fruits of the 
said zemindary from generation to generation for ever, 
after paying the permanent assessment thereon to the 
Collector. In the event of my being unable to pay 
the whole of the rupees, according to the instalments 
herein inserted, paying only some of the rupees, the 


1837- 

N— 

Sri Rajah 
Kakerla- 

POODY 

jagga- 
nadha 
JaGGA PUTTY 

Raz, 

V, 

Sri RAJAH 
VUTSAVOY 

Jagga- 

NADHA 

Jaggaputty 

raz« 


* Deed of agreement. 

I An the nature of a lease. 

B.' ;■;■■■ 


t Deed of assignment. 
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“ *“ ™Kl«- 

^ J with the writing given by me a« nfore- 

jagga- yoTi ai'e therefore only to return to me the 

Jagg™v iiave been paid by me. ” 

<?JTr conformity with the terms stated in tiie above 

the Eespondent at the same time exec t c 

Sa " f of the Mootah, to the Appellant 

J.»„™and also an Ar.ee, or „omori„l addrossocl to fl.o (A 

cotor, roqnoslmg that the McoM, might he registered 
m the name of the Appellant. The Pulta ...J 1 
were deposited in the hands of Hjia Go, ml Pas.'u 

latter^'- !r >>' «>'-• ovoid; ’of (I: 

theV mentioned in 

obtain the hpn Jf I I I Appellant migid lh,>n 

Gidfnf • + n iiitended to be .seenred to liim niid 

iter into the possession of the Mootah. ’ ' ^ 

On the same dav (r-iry OQ+n a ^ , g t , 

Appellant executed and delivered to ""the 1 ^“’ 

feasance, bv Xh the 00 7-^ ? 

1 wnicn the conditional sale nf +!»« nr ^ r 

as represented by the flr.st a«Teen,e, t l ' 

gage seeiiritv for the T-n he(;ame a mort- 

slionld be pa d by t 

behalf. “ H>a Bespondc 


All f 


caused was as follows ; — “ Yon ir 

caused a Zamzn^ to be written bv rrm f ' 

Pa 3 Yto the collector <-h« o t ’ 

after deducting the pavLnri 

Company’s fisriat for 2,7 »*' 

mzndar^ Mootcdi of Gottaw ' 011 your ^ 

and the sum of E 000 ' 

AYiir,. 7 yen are indebtert fri r- 

altogether E. 31,308 I h we 

Seeuiity the nature of a h^iil Ka i 4. 

01 a bail-bond. f Govertima>.f 

. A-^oyciiiijaent ussessme 
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Karar Sumid from you, that you should, in the event 
of your not paying the said ruiDees, according to the sri kajah 
instalments stated in the Zamin Sumid executed by me, poom- 
and of the Collector pressing and taking them from kIdba 


me, make good the amount to me from the MootaJi of Jaggaputtv 

«*V ^5 ' ' 


Gotiam, and having caused a jpermauent Putta re- 
specting the Mootali aforesaid, and an Arsee to the 
name of the Collector of this Zillali, to be written and 
deposited by you with Duntaloory Vijia Gopal Raz, 
you are to pay the said rupees to the Collector and 
Sobanadry, upon the instalments stated by me, and 
take back the three papers executed by you. Should 


4/^ • 

Sri Rajah 
Vutsavoy 

JAGGA- 

nadha 

Jaggaputty 

RA2. 


you not discharge the whole amount according to the 
instalments, I shall retain the Zemindary of the Cottam 
Mootah under me, as a mortgage, until you pay the 


amount, principal and interest, of the rupees which 


may be paid by me on account of the balance that 


may remain due, after the payment you may make, 
and on account of the rupees which you may borrow 
from individuals, to enable you to make the said pay- 


ment, as I have agreed to repay them, there being no 
other property to pay them ; and after the said 
amount of balance is paid to me by means of the pro- 
fits which may remain, after deducting the Company’s 
Sens, and the necessary Sebundy* expenses of TJia- 
nadar,f Peslicar,% &e., who may be employed on ac- 
count of the management of the affairs of the said 
Mootah, ! shall, without any objection, deliver over to 
you again your zemindary, the Cottam Mootah, sjid 
the accounts relative to the management conducted 
by me, and I will return you the three papers, the 
Sunud, Putta, and Arsee, which I have obtained from 



Military. 


t Police. 
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1837. 

^ 


The first instalment of E. 19,393, being about to 


Collector, on the 25th August 1812, 
pooDY sent a written notice to the Appellant, and on the 

JaggA' 

NADHA 28th a similar notice to the Eespondent, informing 


jag <mpu tty instalment must be paid. 

The notice sent by the Collector did not reach the 


Eaz, 

V, 

Sri RaJah 


"^JAGGA^^ S^spondeiit until the 3rd 8 eptemher, /but having pre- 
NADHA viously paid into the Grovernment treasury E. 3,818, 

Jaggafutty • "Y 7 ? 

raz part of the instalment due on the 31st, he ad- 


dressed a letter on that day to the Collector, stating 
that he had already paid part of the money, and was 
engaged in procuring the rest, and requesting to be 
allowed ten days further time. On the same day, 
however, the Appellant drew a bill upon T. Jagganadha 
Roydoo, at fifteen days sight, for E. 15,575, the re- 
mainder of the first instalment, in favour of the Col- 
lector. This bill was accepted on the 11th of the 
same month, and paid on the 28th September 1812. 


Immediately upon this payment, the Appellant, be- 
fore any further instalment had become due, applied 
to Vijia Gopal Ras, for possession of the Putta and 

Arsee, which were delivered over to him. 


On the 28th day of September 1812, the Collector 
sent another notice in writing to the Eespondent, ap- 
prizing him that the second instalment of E. 9,915, 
would be due on the 30th of that month, and that the 
money must be paid within that time. 


On the 30th September, and on various subsequent 
days, the Eespondent paid to the Collector, or to the 
Government treasury, several sums of money, amount- 
ing in the whole to the sum of E. 8,843. 12 a., in re- 


Appellant, 
of E. 1,071. 4 a 


second instalment. Of this instalment 
on the 26th Octo her 1812, paid the sum 
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The whole of the sums paid by the Appellant, on ac- 


count of the above securities, amounted to R. 6,646. 4 a. sri rajah 

K AKERI A - 

besides R. 1,000, part of the debt due to Goondoo poodv ' 
Sohanadry, the Respondent having paid the other nadha 


R. 1,000. The Appellant being, however, in posses- 
sion of the Putta and Arsee, procured himself to be 


registered for the Moot ah, notwithstanding the remon- 
strances of the Respondent ; and in December 1812, 
entered into possession and receipt of the rents and 
profits. The Respondent being thus ousted of the 
possession, and unable to obtain any adjustment of 
the accounts between him and the Appellant, filed 
his plaint in the Provincial Court of Musilipatam, 
on the 29th December 1814, for the purpose of re- 


JaGGA PUTTY 
Raz, 

•z/, 

Sei Rajah 
VUTSAVOY 
jAGGA- 
NADHa 
Jaggaputty 
Raz. 


covering possession of the Mootah, insisting that the 
Appellant had, by the rents and profits of the Mootah, 
since he had been in possession, been overpaid all 
the sums paid by him on the Respondent’s behalf, and 
that there was due upon that account to the Respon- 
dent the sum of R. 9,699. 12 a., which ho sought to 
recover. 


The Appellant by his answer denied the validity of 
the counter Kararnam.ah on which the Respondent’s de- 
mand was founded, and insisted that he was entitled 
to hold the Mootah under the terms of the Kararnamah 
executed by the Respondent, and the permanent Putta 
and Arzee. 

The case, after the usual course of pleadings, came 
before the Provincial Court for judgment on the 
16th^ day of April 1819, when that Court was of 
opinion, that the question upon which they were 
to adjudicate, was to be decided solely and exclu- 
sively upon the first agreement executed by the Re- 
spondent, and that the rights conferred thereby, and 
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SRI Rajah 
Kakerla- 
ro'jiJY 
JAGGA- 

nadha 

JaGGA PUTTY 
Raz, 

Sri Rajah 
Vutsavoy 
JAGGA" 
NADHA 

Jaggapotty 

Kaz. 


by the permanent Putta and Arsee, and could not be 
affected by any of the other circumstances in evidence : 
although they observed, that the feelings of the 
plaintiff must have been highly wrought when he re- 
solved on so extraordinary an act, as to make over, 
in a manner without reserve, a valuable Mootah, 
under the conditions which appeared to have been so 
highly advantag’eous to the contracting party on the 
one side, and so little profitable to the other. A de- 


cree was therefore pronounced in favour of the de- 
fendant (the present Appellant), and the Respondent’s 
plaint was dismissed with costs. 


From this decree the Respondent appealed to the 
Sudder Adawlut at Madras. 


On the 1st of August 18ii2, that Court reversed the 
decree appealed from, observing that a document had 
been filed bj the plaintiff (the present Respondent), 
thoroughly' to the effect of what he represented to 
have been the terms of the agreement, and that three 
of his witnesses had declared it was. duly executed : 
that their depositions agreed as to the time, place, cir- 
cumstances, and origin of the transaction : that the 
Provincial Court had founded their decree against the 
plaintiff solely on his Kararnatnah. 

The Sudder Court were therefore of opinion that 
the counter Kararnamah had been fully proved, and 
did not perceive any reason in the Provincial Court’s 
rejection of it : and observed that the Respondent 
having risked his property by appointing it as a seeu- 

Appellant, he obtained by Kararnamah tlae 
Mootah m secmAy for himself, and the present Re- 
spondent having granted the Mootah as security, ob- 
tained by counter an assurance that when 

A had yielded (he money due, it should be restored tb 
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him. In this proceeding the Court observed it could dis- 
cover nothing of an injurious tendency ; it was neither 
more nor less than a mortgage ; and though in the eyes 
of the Collector apparently a sale, it was so only from 
the necessity of drawing out the Kararnamah of resig- 


-1S37. 


Sri Rajah 
Kakerla- 
POODY 
Jagga- 
NADHA 
Jagg A PUTTY 
Raz, 


nation according to the settled form. It was obvious 
that for judgment in this case, the whole of the trans- 
action in question, and not a part of it, should be 
taken as the ground, and that notice should be be- 
stowed on the intention of the parties, and not on the 
literal expression of one of their documents, to the 
exclusion of the rest. 

For these reasons, the Sudder Adawlut reversed the 
decree of the Provincial Court, and adjudged the 
Mootah of CoUam to the Respondent, and also the sum 
claimed by him for damages, together wdth interest 
on the whole amount decreed to him, and ordered 
that the Appellant should pay all the costs in both 
Courts. 

On the 31st of October 1822, the Appellant pre- 
sented to the Sudder Adawlut a petition, praying for 
a revision of the judgment, and alleging that the Pro- 
vincial Court had dispensed with the attendance of 


V. 

Sri RaJah 
VUTSAVOY 
JAGGA- 
NADHA 
JAGGA PUTTY 
Raz. 


some of Ms witnesses whose evidence was material to 


the cause. Upon this allegation the Sudder Court 
remitted the cause to the Provincial Court, to receive 
such further evidence as either party might choose to 
bring forward. Some further evidence was accordingly 
entered into, and the cause returned to the Sudder 
Court. 


Upon the return of the additional evidence, the 
Sudder Court, on the 20th Ma?/ 1824, entered 
into an examination of the evidence, and reviewed 


the case as it then stood, and with reterence to 
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1837 - the counter agreement, which the Appellant had sought 
srT^ah to impeach as a forgery ; when the Court declared 
^ I’ooDY^' that the due execution of that agreement by the Ap- 
jagga- peUant had been satisfactorily proved ; and that his 
Jaggaputty signature to it, on comparison with his signature to 
VaJcalutnafnahs,^ and notice for trial, appeared to cor- 
vu^liov respond with each other. The Court, therefore, re- 
^NADHA versed the decree of the Provincial Court, and adjudged 
Jaggaputty Appellant (the present Eespondent) should 

recover possession of the Mootah, together with the 
sum of R. 7,717. lOa., for damages, and interest, 
and that the Eespondent (the present Appellant) 

should pay the costs in both Courts. 

Prom this decree the Appellant appealed to Ills Ma- 
jesty in Council, praying that it might be reversed, 
altered, or varied, for the following reasons 

I. Because the Mootcih in (Question became the ab- 
solute iDi'operty of the A.ppellant, under the teims qI a 
valid contract, of which he performed all the condi- 
tions, which were of the essence of the contract. 

II. BecaUiSe it would be unjust to vary or set aside 
the ■ tei’ms of a contract, deliberately entered into be- 
tween the parties, and thereby to deprive the Appellant 
of the only contingent advantage, in respect of which 
he incurred A certain risk. 

III. Because the evidence adduced to impeach the 
authenticity of the pretended counter Kararnamah, 
upon which the Coui’t below proceeded, was sufficient 
to lead irresistibly to the inference that it is fabri- 
cation. 

The Eespondent, howevei’, contended, that the de- 
cree appealed from ought to be affirmed for the fol- 
lowing reasons 


powers of attorney 
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I. Because the Appellant’s counter agreement was **^ 37 - 


clearly proved in evidence, and thereby the effect of 
the principal agreements constituted one entire trans- poody 
action, in the nature of a mortgage, the benefit of 1 , 1 d°ha 
which was to be realized by perception of the rents 


and profits of the estate comprised in it. 

. II. Because it was sufficiently proved by the evi- 
dence, that by means of the rents and profits of the 
Mootah, the Appellant had not oidy repaid himself the 


w. 

Sri kaJah 
VUTSAVOY 
JAGGA- 
NADHA 
J AGGA PUTTY 
RAZ. 


whole of his debt, but had received the sum of 


E. 7,717. 10a., and upwards, more than was due to 


him. 


Mr. Miller, K. C., Mr. Wigrcmi-, K. G., and Mr, 
Jackson, for the Appellants, cited Rantsbattoni, 
V. Parker.* 

Mr. Serjeant Spankie and Mr. A. J. Lloyd, for 
the Eespondents. 


Mr. Justice Bosanqubt : 

Their Lordships are of opinion that the decree of the 9 December. 
Sudder Dewanny Adawlut ought to be affirmed The 
facts of the case are very few. It appears that the 
Eespondent being in possession of a Mootah, upon which 
certain dues were owing to tlie Government, the land 
was advertised for sale by the authority of the Collec- 
tor. The Appellant, on the application of the Ee- 
spondont, was induced to give security for the payment 
of the duties due to the Govei'ument, amounting to 
about 29,000 rupees, and to take a security for the re- 
payment of that, as well as the repayment of the sum 
of 2,000 rupees which the Eespondent owed to another 
person, and which he agreed to advance. On this 
agreement certain instruments were executed con- 


6 Maddoek Rep. 6. 
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1837- ceriiing which there is no question, viz., a PvMa and 
SR^j^AH Arzee, both of which were necessary to authorize the 
Collector to make a transfer of the proiDerty to the 
nIdhI Appellant. These instruments are, upon the face 
jaggaputtVqJ them; such as to authorize the Collector at once 
to make a transfer of the property, but as it was 

SRI JInAJAI'I * j ± i* iJ- JT "O 

vuTSAvoY meant only as a security to a certain extent, tiie Re- 
■’wfoKA spondent executed the first Kararnamah, hj which it 
was stipulated that if he should not pay the instal- 
ments fully, or that any part of them should be in 
arrear, the zemindary shoidd be continued under the 
Appellant, consistently with that waiting, and that the 
Appellant should only return to the Respondent the 
rupees which might have been paid by him. This was 
very positive undoubtedly : -the Putia and Arzee were 
deposited with a third person, who was not to give 
them up to the Appellant for the purpose of enabling 
him to obtain the transfer of the property, until default 
should be made according to the agreement. Default 
was made, the Respondent not paying the whole sum 
he had engaged to pay, and in consequence of the Ap- 
pellant having been called upon to pay a portion of the 
money, the Putta and Arzee were given up and carried 
to the Collector, and the transfer of the Mootah w-as 

made. 

Upon the face of this, the Appellant was entitled to 
retain the property. The value of the property ap- 
pears, upon the various statements made in the course 
of ’this case, to be of a very large amount, in proportion 
. to the sum agreed to be advanced : what the precise 
amount of it may be is not very material to this ti’ans- 
action, supposing the advance agreed to be made to be 
very greatly disproportionate to the' real value of the 
property.— -I will come presently to what it appears to 
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have been,— but admitting this to be a very hard and ^ 
very oppressive bargain, if nothing else was done, the 
party in whose favour it was made would be entitled to joody 
take advantage of it ; but there is one fact, which is 
stated by the Respondent, though denied by the Ap- '' 
pellant, which is, that on the same day another instru- rajah 
inent was entered into, by which this plan of a eon- 
ditional sale, entitling the Appellant to retain the P’‘°' 
jDerty, provided no default Avas made, was, in truth, 
reduced to a moi'tgage, with a covenant »)elAveen the 
Appellant and the Respondent, that whenever he should 
take possession of the Blootah, for the purpose of en- 
abling him to discharge the amount for Avhich he be- 
came security, as soon as he should have received out 
of the rents and profits the sums he had paid, with all 
expenses, he should restore the Mootah to the Respon- 
dent. 

Now we must recollect who the Respondent and Ap- 
pellant respectively Avere. The Appellant Avas the uncle 
of the Respondent by blood, and also related to him 
by marriage. The account which is giAmn of the trans- 
action by one of the witnesses, Avho comes to ijroA’e the 
actual execution of the second instrument, the counter 
Kararnawiahf {it ho be AA'orthy of credit,) is, that he him- 
self was the writer of the instrument, and having named 
the witnesses, they AA'ere called on the first occasion 
before the Provincial Court ; but this Avitness not only 
states that he wrote the counter A'a'rar«u>H.a/?', and those 
persons attested it, but he says, “ after the passing of 
Kararnatnah. I asked the defendant what advantage there 
was for him by taking the trouble of writing the 
He answered me thus : he is the real son of the eldest 
sister of my mother, and Ja,9jga«ad/ia who is my " 

protector, and has, for the accomplishment of his, the 
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'®37- plaintiff’s business, incurred expenses and trouble, and 
Sri Rajah afforded him assistance whereby he obtained a great 
reputation, and it would tend to my honour if I, 
NADHA although I may suffer great trouble, pay five or six 

rupees, and preserve the Mootah for him, (the 
plaintiff,) and I have at present caused the Putt a and 
vxiTSAvoY Arsee to be written and taken, merely in order to be 
■nadha sure, and as soon as the money due to me is paid, I will 
8 ‘lve back his Mootah to him.” If that account be 
true, if this mtness is to be believed, that explains the 
object for which this first Kararnamah was given, and 
if this second Kararnamah was given, there can be no 
question that it was an agreement between these par- 
ties, which the Respondent was as much entitled to 
take advantage of as the Appellant. 

The case was brought in the first instance before the 
Provincial Court, and both those documents were filed. 
The first Kararnamah, together with the Arsee and the 
Putta, were filed, and no objection was made to them, 
consequently they are to be taken as correct. The 
question then is, whether there has been any thing to 
take off the effect of the first Kararnamah given on 
behalf of the Appellant. Witnesses were called for the 
purpose of proving the second Kararnamah, the regular 
ordinary rntnesses, that is to say, the person who 
actually wrote it gives the account of it, and the names 
of the attesting witness. The Judae of the Pro- 


vincial Court did not think it necessary to call tor 
further witnesses, for he was of opinion, and he so 
states in his judgment, that if the first instrument was 
a good and valid instrument, it follows as a necessary 
consequence, that whatever transactions may liave sub- 
sequently occurred, the Mootofe became the bona fide 
pfbporty and the right of the defendant, He did not 
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enter into any question whether there was evidence of 
that second instrument, and it appears that suhse- 
quently he admitted to the Appellant that it was un- joody 
necessary for him to call witnesses to rebut the evidence nadha 
respecting the second Kararnamah given on the part 

of the Respondent. sri rajah 

VUTSAVOY 

In that state of things the Respondent appeals to Jagga- 
tlie Sndcler Dewanny Adawlut, and the Court having jaggaputty 

' A V 


heard the case, argued upon the evidence ; the 
cree of the Provincial Court, as appears to their 
Lordships, was very properly reversed, because the 
Court was of opinion, that if that second Karar- 
namah was executed, of which the evidence was 
plain before the Provincial Court, and was not op- 
posed, that was sufficient to entitle the Respondent 
to possession in consequence of the whole advances 
having been discharged out of the profits of the Moo- 
tah. It is material to observe, that in giving their 
judgment upon that occasion, they stated the value 
of this Mootah with all the particulars, and how 
much had been received from it during the time, so as 
completely to apprize the Respondent of tlie circum- 
stance of the beneficial property being much greater 
than the amount of the security which had been given 
on the part of the Appellant ; and then it being repre- 
sented to them that the witnesses had been stopped on 
the part of the Appellant, the reply of the Court was, 
that it was perfectly open to the Appellant to contro- 
vert any view taken of the value of this property,— ■ 
supposing the value to be an important feature in the 
case,— but the view taken by the Provincial Court was, 
that the first instrument being execnited, whatever 
might have taken place afterwards, that instrument 
entitled the Appellant to treat this as a sale/ and to hold 
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1837. the Mootah. It is also to be observed, that in a very 
Sri Rajah early stage of the proceeding's, certainly in the leply of 
the -Respondent, it was stated that the Mootah which 

NAD^A -was given as a security for the advance of a s.’m of 
JAGGAPUTTY 31,000 wRs worth a lac of rupees, ■so that the 

attention of the party had been completely called to 
VUTSAVOY that, but he called no witnesses to dispiove it, nor 
"ifADHA does he appear from the beginning to the end to have 
questioned that fact. In the final decree of the Sudder 
Dewanny Adawlut, they state that circumstance in de- 
tail. Ill his petition of appeal he does not dispute it, 
and the objection is now started for the fiist time, but 
that representation is not to be relied upon. iheir 
Lordships cannot but think, that this fact, appearing 
upon the proceedings, taking also into coiisideiation 
the conduct of all the parties in the suit, that a 
Mootah of the value stated was professed to be sold by 
the first Kararnaniah for about one year and ten 
months’ purchase, certainly a very inadequate price ; 
— that such manifest knowledge of the value of the 
Mootah by all parties is an important feature in the 
case. 

Upon the reply, evidence was adduced for the pur- 
pose of impeaching the testimony of those who set up 
the counter Kararnamah, which upon the face of it 
was legally executed : the Plaintiff, however, pro- 


duced evidence on the other side to support it 
the case turned entirely upon this, there might pos- 
sibly be some cliffieulty in saying where the ba- 
lahee of credit was due, but there is a cireumstaiice 
then introduced into the case, namely, another 
instrument, which is adduced for the purpose 
rebutting the evidence offered, on the part of 

;, of the execution of the counter JCafar 


.iji,*.© 
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namah, and that transaction, if it really took place, 

would certainly go very far, if not conclusively to show, 

that there was a fabrication : I speak here of the poody 

, jagoa* 

receipt by which it is asserted that R. 14,000 which nadha 
had been paid by the Respondent, and the payment of Kaz, 
which sum by him appears to be corroborated by sri k^jah 
other witnesses on the Respondent’s side, was actually 
repaid by the Appellant to the Respondent, and an in- 
strument upon that occasion taken, in which it is stated, kaz. 
after setting out the whole of the transaction, “I 
therefore demanded from you the payment of that sum' 
which you have this day paid to me in ready cash : the 
price of the C of, tarn-moot ah has therefore been dis- 
charged in full, — I will never make any kind of demand. 

This receipt has been written and given with my con- 
sent.” Now, this receipt is said to have been - given 
on the 18th February 1823, but it is evident from the 
proceedings, that the date of 1823, is a mistake, the 
original transaction took place the 28th July 1812, and 
it appears by a document which has been given in evi- 
dence, that in February 1813, the precise date does 
not appear, but by a document filed, and which was 
read on the part of the Respondent, it appears that 
ih that very month of February 1813, an application 
was made to the Collector, by the Respondent, re- 
questing him to stay his hand, and not to allow the 
transfer of this property, as being contrary to good 
faith, and making an objection to the transfer. Is it 
to be supposed that notwithstanding he was then pro- 
testing against the transfer of this property, yet, in 
this very month of February 1813, he executed this 
receipt, stating the whole transaction, (and thereby 
putting himself completely out of Gourt.) that he^^^ ^ ^ 
had received payment of the whole sum he himself 
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^3^ had advaiiced, and that he never could make any 

Sri kaJah hind of demand. 

^pooDY^ 111 order to prove this instrument, witnesses were 
nadha called, and, among others, the attesting witness, who 
could not even tell the particulars of the letters of his 
SRI Ljah own signature, or of the signature of the person who 
vuTSAVOY gio-iigd 111 respect of not being able to lead the 
NADHA letters of a signature of another, that might very 
raz. possibly be, — ^he might write a very bad hand, but that 
he could not tell the letters of his own signature ap- 
pears very improbable. There are witnesses called on 
the part of the Eespondent, to contradict the ciicum- 
stanee of the K. 14,000 even having been repaid fiom 
acknowledgments, on the part of the Appellant, loi 
the purpose of proving that they were paid. J he feud- 
der Adawlut were clearly of opinion that that, in- 
strument was a fabrication, and their Lordships con- 
cur in that opinion. That being the case it is a very 
important circumstance, that the main feature ot the 
Appellant’s case, which was brought forward for 
first time after the case had been sent for review, f 
the purpose of rebutting the evidence of this second 
Kararnamah, falls to the ground, and that has cer- 
tainly the effect of cutting down, to a great extei; 
attempt on the part of the Appellant to rel: 
evidence, which, it must be always recollected, is prima 
facie legal evidence of the last-mentioned instrument. 

Putting that, however, out of view, recollecting that 

been reverted to in the early 
proceedings, though it might naturally be 
the counter Kararnamah was set up, on 
of the Eespondent, that the Appellant should 
come and assert this other document, the eonclusive 
answW is, that the alleged r“ 


oug 
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till the case is sent for review. It is in contradiction 1837. 
also, as I noticed, to the judgment of the Sudder Adaw- sri Rajah 
hit. The Appellant insisted that he had paid the whole ^'poody^' 
money to the Collector, whereas now, he admits that nad^ 
it was paid by the Respondent, but then he asserts that Jaggaputty 
he repaid it to him. 

Sri Rajah 

We have now to consider whether there is a proba- ^^agga°^ 

bility of this second Kararnamah having been exe- nadha 

Jaggaputtv 

cuted, or whether it is so improbable that it should kaz. 
have been executed, tliere being prhna facie legal 
proof of it, that their Lordships ought to hold, contrary 
to the opinion of the Sudder Adawlut, that the in- 
strument is not available. There are two circum- 
stances with respect to probability and improbability ; 
the improbability on one side is said to be this, that 
this was an absolute sale in the first instance. If, as 
insisted by the Respondent, it was a conditional sale, 
which condition is recited in the first Kararnamah, why, 
it is asked by the Appellant, was not the additional 
condition, by which it was to be held as a mortgage, 
also inserted in the same instrument? Undoubtedly 
this is a circumstance which at first strikes one as 
very improbable, and lias great weight with 
Lordships in the consideration of tliis question. 

it is impiobalile, and appeal’s to be so to 
their Lordships, it is by no means an impossibility ; 
as, I think, one can conceive circumstances in the 
case, which were not unlikely to produce that omission, 
and that I find noticed in the judgment of the Sudder 
Adawlut. It must never be forgotten, that this is a 
transaction between near relations ; that the object 
of the Respondent was to prevent the Moofa/i, 
appears to have been his paternal inheritance, from 
being disposed of to strangers by a public sale, and 


fii 


0 2 
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he persuades his ancle to become security for him. 
seTkIjah His uncle requires security, that he shall not be 
^poody"^’ called upon to pay money without the power of re- 
NADH^A imbursement, and he takes a security which enables 
jaggaputty possession of the property, provided 

the instalments shall not be duly and punctually 
vuTSAvoY paid, to the amount of the smallest siim, by his nephew, 
nIdha on behalf of whom he makes this advance. Then an 
jAGc^puTTY executed to that effect ; but it is stated 

by the witness to whose evidence I have already re- 
ferred, that the uncle promised to his nephew, that 
though he took possession of his propeity, if he should 
be repaid out of the rents and profits, he would give 


him back his estate. There is nothing very impro- 
bable in the uncle having made that promise to his 
nephew ; and if he did make that promise binding’ 
upon him as a private agreement, it is not impi obable 
that he should put it into writing. It is an agreement 
that would not affect any other person to whom the 
uncle should transfer the property which he had ac- 
quired, but it is an agreement by which as long as he 
held the property, he would be bound ; and the &ud- 
der Adawlut took notice in their judgment that an 


instrument might have been executed in the com- 
mon form, which I think they say probably the first 
Kararnamah was, notwithstanding the subsequent in- 
strument. There is some expression of that kind, 
which leads one to infer, and indeed that is a neces- 
sary inference from the proceedings, that the Sudder 
Adawlut, constituting the judps on the spot, saw 
nothina: in the nature of this transaction so im- 
probaMe as to induce them to believe it could not have 

taken place. 


is 


further to be observed, with respect t9 &^ 
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witnesses by wbom the facts are proved that we have 
not the benefit that the court before whom the question 
was brought in the first instance, had . of seeing the foody 
witnesses, and the opinion of the court was given not nadha 
merely upon the fact of the execution of that Karar- ^ 
tidwiOih, but connected with the testimony which had 

1 • VUTSAVOY. 

been given. 

Such being the circumstances of improbability, 
which had then full weight with the Court, (though we Raz. 
do not think them unanswerable,) then comes the 
circumstance of probability on the other side, namely, 
the value of the property. Now is it at all probable 
that this property should have been sold, absolutely 
for less, as it would seem from these proceedings, than 
two years’ value'? Supposing it was even three or 
four years’ value, would it not have been extremely 
improbable that an instrument should have been exe- 
cuted by the nephew to his uncle, transferring the 
Mootah to him out and out, provided he was in arrear 
in the payment of his instalment to the amount of a 
single rupee! It is so improbable a transaction, that 
one should be very much inclined to suppose, that 
though this instrument was executed for the purpose 
of enabling the Appellant, the uncle, to have that kind 
of possession of the property, yet there must have 
been some promise, that when he should be reim- 
bursed, or if he should pay to a larger amount, or 
something of that kind, he would restore to his 
phew his loaternal propei'ty. That is probable, 
it is also probable that such a promise should 
put into writing. f 

Under these circumstances their Lordships are of 
opinion that the conclusion to which the Srrdder 
Adawlut came, is correct ; 
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1837- for the purpose of rebutting the second Kararnamah 
SRI Rajah is a fabrication ; that the second Kararnamah has been 
^pooDY^’ executed, and that consequently effect is to be given 
to that instrument. The receipt being clearly a fa- 
JAGGAPUTTY |3j.|gation, that, to a certain extent, impeaches the 
testimony brong'lit forward by the person who sets it 
vuTSAvoY up, who is the Appellant, when he brings forward tes- 

nId'^a timony for the purpose of impeaching the credit of 
jAGcuPUTTY second Kararnamah,, who state 

circumstances, which are prima facie legal evidence 
of the actual making of the instrument by the person 
who wrote it. The Sudder Adawlut must be the 
best judges of instruments of this description, and 
their Lordships are of opinion, that there is no such 
inconsistency between those two instruments as to 
make the second an invalid instrument, but treating 
it therefore as an agreement between the parties, not- 
withstanding the first instrument may have been 
deposited, the effect of the transaction is, that the 
Appellant having reimbursed himself for what he had 
advanced, out of the rents and profits of the Mootah, 
should restore the estate to his nephew ; and if he is 
to restore the estate to his nephewq he must not only 
restore the estate but what he has been overpaid ; and 
it does not appear to their Lordships there is any such 
ap’fiarent objection to the amount they have awarded 
in the Court below, as to furnish an objection, nor 
does any objection on that ground appear to have 
been taken in the proceedings on the petition of 

Lordships, under these circumstances, 
that the decree of the Sudder De- 
iirust be affirmed, and with costs. 
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Beema Shunkbe,, Balceishna, and 
Venaik ------- 


1 Appellants^ 


) 


V. 


Jamas-Jee Shapoe-Jee, Dwaeka j 
Hebeeb-Das, Peanwalctb Jewan ;■ Respondents. 

Eam, and Soeab-Jeb Rustoai-Jee - j 

On Appeal from the 8‘udder Dewanny Court of 

Bombay. 

Offices of Mujmoodar, Pareh and Mehta — Nature of^ — Grant by Govern- 
nient of Village in Jaghir or inam — Effcot of— -Right to fees — Ferfor- 
mance of duties, if necessary — Suit for fees— Bom. Meg. V of 181^7, 
s. 4. 

Tlie offices of Mujmoodar, Farek aiul Mehta are hereclitaa'yj and do not 
cease upon a grant by the government of a village in jaghire or enam 
tenure, — In order to entitle tiie parties in possession of the offices to tiie 
fees incident to tliem, it is not essential that the duties of the offices should 
have been performed liy the parties so possessed if they were prepared 
to discharge them if required. — In a suit however for the recovery of the 
fees, such claim is limited by Bombay Eeg. V, 1827, s. 4, to a period of 
twelve years. 

This was an appeal arising out of a demand made by 9 Decembe r 

1837. 


tbe Respondents against tlie Appellants for arrears of 
fees in respect of certain hereditary offices within the 
Appellants’ pergunna. 

In the year 1803, the village of Dindolee, situate 
in Chowrassee pergunna, in the Zillah of Surat, was 
granted by the English Government in enam, to Gun- 
gadhara Sastri Putioardhun, the father of the Appel- 
lants ; at the period of the grant, certain hereditary 
native revenue officers, forming together an establish- 
ment denominated “ The Bstablishment of 


Pareh,” (consisting of Mujmoodars or general Super 


visors of accounts, ot & Pareh or receiver, « 
a Mehta or registered clerk,) were attached to 
pergunna ; who, by virtue of their respective offices, 
were entitled to receive certain fees, amounting to the 
sum of R. 56 monthly, collected from the revenues 
of the villages.' 
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It appeared that from the period of the above grant 
these fees had not been paid, and the Respondents, 
who claimed to be entitled to the offices in question, 
had been to that extent deprived of the profits. 
Various applications were made to different Collectors 
of the district, and ultimately to the Bombay Govern- , 
ment, for an order for the payment of the fees ; and 
on the 1st February 1826, the Governor-General in 
Council, directed that the parties making the claim 
should sue for their rights in the courts of justice. 

In pursuance of this order, the Respondents, (who 
were the representatives of the parties legally entitled 
to the offices,) on the 17th September 1827, filed their 
plaint in the Court of the Assistant Judge of the 
Zillah of Surat against the Appellants, the sons of 
GungadJiara, to whom the pergunna had descended, 
to recover from them the sum of R. 1,272, being the 
amount of arrears for twenty-four years of the fees 
due, at the rate of R. 53 a-year. The plaint was 
afterwards amended, by stating the yearly amount 
of fees at R. 56, and claiming as the amount of 
arrears consequently due fi'om the Appellants the sum 

of R. 1,344. 

The Appellants, by their answer, denied the P lain- 
ti fpR ^ title to the offices, and insisted that, as they had 
never since the original grant of the pergunna demand- 
ed the fees of these offices, they could not now recover 
them ^ and they moreover insisted that the right of 
the Plaintiffs was barred by Regulation V, a.d. 182i. 

entered into on the part of the Plain- 
tiffs only, and on the cause coming on before the 
Assistant Judge on the 11th day oi September 
he pronounced in favour of the Plaintiffs for the whole 



ON APPEALS PROM THE EAST INDIES 


2S 


amount sued for, and directed that the Defendants 1837. 

should pay the costs. beem.a 

Shxjnker 

From this decree the Defendants appealed to the and others, 

Zillah Court. By their supplemental petition of ap- jamas-jee 

^hapor Tek 

peal, after insisting on their former defence, they brought "and others, 
forward two new objections, first that the claims of 
the Plaintiffs were in themselves separate and distinct, 
and that the plaint uniting them was therefore multi- 
farious ; and secondly, that the Plaintiffs had not 
discharged the duties belonging to their respective 
offices. To these objections the Plaintiff’s replied, that 
the offices in question constituted one entire establish- 
ment, in respect of which there was such an unity in 
the different parts or portions of the annual sum 
claimed, as justified the Plaintiff’s in bringing forward 
their claims in the same suit ; and they stated that 
they were always obliged to live in the ofiioei at 
ChowfCkssBC, and to perform such business as came 
before them in that office, and that they took their 
fees of office from the several villages. 

Upon this appeal the Zillah Court required the Col- 
lector of Surat to give them information: upon the 
particulars contained in the following queries. First 
whether when Government gives a village in jagUre 
the Jaghiredar pays M'Upwwdars and others their rights 
of office, or whether those rights ceased from the time 
the village is given in enaiit l Second, Whether w'hen 
the village has been given in enmu the Mehtaa and others 
receive their official dues whether they perform the 
duties attached to the office or not? The Collector 
having referred these questions to the Kamavisdar.* 
certified in reply, that when villages were given in 


* Native Collector. 
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jaghire, the Jaghiredars must pay the hereditary 
beema Mujmoodars, Parek, and Mehtas, their yearly dues, and 
and others, that 110 hereditary office ceases on a village being 
jAMAs-iEE en in jaghife,' but continues as before, and that the 

PflreA:, and Mehtas, do not go to the 
villages to perform their duties, but transact all 
business that comes before them in the office at the 
head station, and there receive the fees of office. 

On the 10th August 1829, the Zillah Court of 
Surat made its decree, and declared, that if the Plain- 
tiffs had performed the duties of their office, their 
claims would have been proved against the Defendants, 
but that as it was clearly proved that they had not 
performed those duties tor twenty-four yeai’s, noi* i‘e- 
ceived the dues, such dues did not accrue to them for 
that period ; the senior Assistant Judge’s decree was 
therefore reversed, and the Plaintiffs ’ claim for arrears 
disallowed, but their rights as the hereditary officers 
were established, and it was ordered, that the Defen- 
dants should in future employ the ■ Plaintiffs in those 
duties and- pay them their dues, and if they should not 
call upon them to perform the duties, nor show good 
reason why they should not employ them, it was de- 
clared, that they should nevertheless pay them theii' 

fees, and the Plaintiffs were ordered to pay the costs 
in both Courts. 

Both parties appealed from this decree ; the present 
Respondents on the ground that the arrears of fees 
to have been decreed them, and the Appellants 
that the Respondents’ title as hereditary officers had not 
been proved; and on the 15th day of December 1831 
^ ^ ^ case came before the Puisne Judge of the fSudder 

decision, when he declared his opinion to 
the documents filed by the Plaintiffs it ap- 
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peared that ill-will had for years existed between the 
parties, and that the Plaintiffs had been endeavonring 
to recover their fees without recourse to law ; that the andotheis. 
Defendants, the present Appellants, withheld them, and jamaI-jek 
therefore did not exact any duty from the Plaintitfs, 
but that, that was not a sufficient reason why they 
should not recover them then, or at any rate as much 
of them as came within the law of limitation, should 
the Court rule tlie applications to Government and the 
Collector of no avail, as not competent authority to 
decide the claim ; and the Judge declared that he was 
for confirming the decision of the Senior Assistant 
Judge, and awarding to the Plaintilfs the amount sued 


for, but as t 

he cor 

rectness of that opinion 

migl 

it be 

(luestioned in 

refere 

nee to the law of limit} 

ition, 

the 

case was refei 

•red to 

a full Court. 



The appeal 

accordingly came before a full 

Court on 

the 16th May 

r 1832, 

when it was decreed 

tliat 

the 

Plaintiffs wen 

e entitl 

ied to recover the fees for the 

s last 

twelve years. 

and 

the Zillah Judge ;s d( 

icree 

was 

ordered to 

be amended to that extent. 

the 

costs 

to be borne in 

1 propc 

)rtion to the sum awarded. 


From this 

decree 

the Appellants appealed to 

r4* 

Majesty in Cc 

uincil, 

praying tliat it might, be 

dismi 

issed, 

and the origii 

,ial dcM 

!*.ree of the Zillah Cour 

t affi 

rmed 

for the follow 

ing ref: 

isons : — 



I. Because 

there 

Avas no evidence of anj 

t gra; 

at or 

prescription, ( 

i-/S> \ii)f lA* 

ing an hereditary right, t 

0 the 

office 

of Mujm.oodai 

r.s, Par 
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ge of 

Dm- 
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Respondents was derived 

from per- 

sons holding 

the 

respective offices of Mi 


Mars, 




Beema 
S HUNKER 
and others, 


V. 

jAMAS'jEE 
SHAPOR-jEE 
and others. 


CASES IN THE PEIYY COUNCIL 

Parek or Mehta, at the time they alleged that the last 
pajTneiits were made to such officers. 

III. Because the Respondents respectively, had not 
pei’formed the duties of the offices in question during 
the time for which they claimed arrears : and because 
by giving no notice of their claim to the Appellants, 
they had permitted other persons to be employed and 
paid for the performance of such duties. 

IV. Because, if the Respondents had been entitled 
to the alleged fees, they ought to have demanded them 
at least annually and were not entitled to recover arrears 
for twelve years during wliich the Appellants remained 
in ignorance of the existence of such a claim. 

V. Because the frame and object of the suit was 
not such as to authorize the Court below, to make any 
decree with regard to the employment of the Respon- 
dent, or the payment of the fees in future ; and even 
if the frame and object of the suit w'ere such as to au- 
thorize the Court below to make such a decree, the 
evidence given on the part of the Respondents was not 
such as to warrant it in the present case. 

On the part of the Respondents, it was contended 
that the decree appealed from, ought to be affirmed 
for the following reasons 

I. Because, independently of the objection raised 
upon the law of limitation, it was clearly pi'oved that 
the Respondents were entitled, by virtue of the respec- 
tive offices held by them, to the sum for the recovery 
of which they filed their plaint. 

n. Because as regarded the right to the offices in 
question, the time limited by the law of limitations for 
the institution of a suit had not elapsed at the time of 
filing the plaint, and by the same law, the claim of the 
Respondents for arrears of fees, incident to the office 
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for the twelve years immediately preceding the institu- 
tion of the suit, was sustainable. 

Mr. Miller, K. C., Mr. Wigram, K. C., and Mr. 

Jackson for the Appellants, cited Merrg v. 
RgvesJ Foden v. Way.\ 

Mr. Serjeant FpanMe and Mr. E. J. Lloyd, for 


e JxeBpoiicients. 


ry , 


J lie ( 'iTiKB' fTiTDGE of the (lourt of Bankruptcy 

In this case Jamas-jee 8hapor-jee and Pramivaluh 
Jewan Rant, two of the present Eespondents, together 
with loo'jee ham, Mija Rani, and Rustom-jee Riitton- 
jee, whose interests are represented by the other two 
Respondents, on the 17th of September 1827, com- 
menced a suit in the court of the Assistant Judge in 
the zillah of Surat, against the present Appellants for 
the recovery of the amount of the arrears of certain 
hereditary rights of office, alleged to be due to the 
Plaintiffs from the Appellants. 

The Plaintiff’ ’s suit was founded upon the allegation 
that they were the hereditary Mu;imondars, Parek, and 
Mehta ot the Chmvrassee perymma, and that the owners 
of the village Rind alee whicli was situate within the 
pergumria, bound to pay to the hereditary 
■moodars and their officers, the annual sum of fifty-six 


lupe^es ; that the village of Dmdolee h&A in the year 
180.3, been granted by the Governor in Council, to 
GungadJiat a Sastri, the deceased father of the pi’esent 
Appellants, who succeeded to the village as his heirs, 
ind that neither the father nor the Appellants had paid 


'M' 


1 4 Brown, C. C. 
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any part of the hereditary or customary dues, the 
value of which the Plaintiffs claimed in that suit. 

The defence set up by the Appellants was in sub- 
stance first, a denial of the Plaintiffs’ title to the here- 
ditary dues claimed by them. Secondly, a claim of re- 
demption from the pajunent of all customary dues, by 
virtue of the grant of the milage by the government, 
to the father of the Appellants in ena'm. Thirdly, a 
denial of the right of the Plaintiffs to recover any of tte 
alleged arrears, on the ground of their never having 
performed the duties of their several offices in respect 
of the village of Dindolee, since the date of the grant, 
and -that the Appellants and their father, had in conse- 
quence employed and paid others to transact those 
duties. Fourthly, a denial of the Plaintiffs’ right to 


recover under Reg. V, sec. I, of 1827. 


The Plaintiffs supported their claim by several do- 
cuments filed as evidence in the suit, and by the testi- 

monv of several witnesses examined on their behalf. 

•* 

The Defendants produced no evidence. 

The Assistant Judge on the llth September 1828, 
pronounced his judgment, and thereby decreed, that 
the Defendants should pay Plaintiffs, E. 1,344 as the 
dues of th.e Muimoodars and others, for 24 years, at 
E. 56. 1. 0. per annuam, and costs. 

Prom this decree the Appellants appealed to the 
Zillah Court of Surat, upon the grounds already enu- 
merated, as their defence before the Assistant Judge. 

In this stage of the cause, the grant of Dindolee in 
enani to the Appellants ’ father which had not been 
given in evidence before the Assistant Judge, was pro- 
duced by the Collector ot Surat, which however is 
■wholly silent on the subject of the dues in question, 
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and certain answers to questions put by the Court to 
the Collector, were returned and read. 


On the 19th November 1829, the Zillah Court pro- 
nounced its decree, which concludes thus : “It is not 
here proved, that the Mujmopdar’s right are heredi- 
tary, bixt it is well known that the children receive 
these rights from their father, and that the person 
doing the duties, receives the fees, and if Govei’nment 
give a village in Jaghire, the Mi(.jm,oodar\s rights over 
it do not lapse ; and it is proved beyond all doiibt, 
that the Plaintiffs are the Mupnoodars and Mehtas of 
these villages, and if they had performed the duties of 
their officie, their claims would have been proved 
against the Defendants. But it is clearly proved that 
the Plaintiffs have not performed the duties of this 
office for twenty-four years, nor received their dues 
which therefore do not accrue to them for that period 
therefore after mature deliberation, the senior Assistant 
Judge’s decree is reversed, and the Plaintiffs’ claim 
thrown out, but the Plaintiffs’ right as Mupnoodars, 
and Mehtas are decreed to them, and that Defendants 
should in future employ Plaintiffs in those duties, and 
pay them their dues, and if they should not call upon 
them to perform the duties, nor shew good reasons 
why they should not employ, they shall nevertheless 
pay them their fees, Plaintiffs paying costs in both 
Courts.” • 

Against this decree the present Respondents appealed 
to the Sudder Dewanny Adawlut at : and the 

cause came on to be heard on the evidence produced 
in the Courts below. On the 15th Decew&er 1831, 
the sitting puisne Judge gave his opinion to the follow- 
ing effect The trying authority is for confirming 
the decision of the senior Assistant Judge, and award- 


1837. 
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ing to the Appellants the amount sued for ; but as the 
correctness of this opinion may be questioned, in re- 

o -tx lj iSt ic Ik jy 

and others, lerence to the law of limitation, the case is referred to 

Jamas jee ^ Ml Court, for the adoption of such mode of disposal 
as the judges may consider most expedient.” And on 
the 16th May 1832, the four Judges pronounced the 
decree of the Court, viz. — “That the Appellants are 
entitled to recover fees for the last twelve years, and 
therefore determines to amend the Judge’s decree 
to that extent. Costs to be borne in proportion to 
the sum awarded.” 

From this decree tlie pi-esent ;ipj)eal has l)een pre- 
sented to Iris late Majesty in Council, and lias been 
referred by Her Majesty to tire Ijords of the Judicial 
Committee. On the argument before tliem, tliree 
points were insisted upon by the learned counsel for 
the Appellants : — 

1st, That the Plaintiffs’ witnesses had not made out 
any title to the fees claimed. 

2ndly, That the Respondents were not entitled to 
recover anything, on the ground that they had not 
performed any of the duties in respect of which the 
fees were payable., 

3idly, That theii. claim was bai'i*ed by the i^otuhay 
Regulation V of 1827, see. I ; or that, at all events, 
it should be reduced to the amount of six years 
arrears, under the third section of that Regulation. 

On the other hand, the Respondents insisted that 

out their claim, and that 'the 
tSuddei, Adawlut, so far from having awarded them 
more than they were entitled to recover, ought to have 
confirmed the sentence ot the Assistant Judge, and 
QOcrcBGi tli6ni tli 0 8.rr6firs of tlio wIioIg twoiify-’fonx* 
years 5 for tlie tMrd nor the fourth sec- 
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tions of the Regulation, relied on by the Appellants, 
applied to their case. 

Pheii. Lordships disposed ot the first point during 
the aigumenf, being satisfied, that although the evi- 
dence of the enjoyment of the office was slight, there 
was nevertheless sufficient, in the absence of all op- 
posing testimony, to show the Respondents title to it, 
and the receipt of the dues from the village of Dindo- 
lee, before and down to the grant of Ihe village to 
the Appellants fatlier, in 1803, and fliere being no 
evide]K;(^ on tluj oilier side, which the Appellants might 
easily have pi-oduced, if (liose fees had lieen ] laid to 
any other party ; their' Loidshijis also infimaied theii' 
opinion, that the grant of the village, in cnain, liy tlie 
Government, could not deprive the Mupnoodars of their 
heieditai’y rights ; and agreeing with the (Jourts be- 
loAv, that, it was not essential to the Respondents case, 
that the dui;ies should liavc been actually pei’formed, if 
the Respondents wer’c pi'epared to dischai’ge them when 
lecjuiied ; and seeing no reason to doubt the conclu- 
sion formed by the Zillah Ooui't, that the Respondents 
attended at their oflice according to tire ordinary 
course of practice in such cases ; their Lordships 
confined the argument ot the learned counsel for the 
Resjiondenf s to the (piestions arising out of the Bombay 

Regulations ; and after hearing the counsel on both 
sides, took time to 

effect upon tire case before them 
Their Lordships having now 
Regulations, are of opinion 
Sudder Adawlut is ria' 


iir true 1 


learing r 


fully considered these 
the decr( 
ght to be 


iy cannot, however, adopt the view taker: 
learned counsel for tire Eesiiondents, that the claim of 

their clients ought to have been extended beyond the 
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twelve years, by virtue of the provisions of the first 

SHUNKER for their Lordships think that section is in no 

an4.others, way applicable to the present proceeding. The object 

iin^oRj^EE section appears to have been to prevent the 

and others, title of the actual possessor of any lands, houses, he- 
reditary offices, or other immoveable property, from 
being questioned, after an uninterrupted possession, as 
proprietor, for more than thirty years ; and if the Ap- 
pellants had been able to show that some pei’sons other 
than the plaintiffs had been for more than thirty years 
in the possession of the office of Mupnoodar for this 
pergunna, the title of the possessor might have been set 
up by the Appellants, in answer to the Respondents 
claim, otherwise they would have been liable to a 
double payment. The question then is, whether this 
case falls within the third or fourth section ; for the 
second section refers to suits for damages for injuries 
to the person, and for the recovery of privileges of 
caste, and therefore is obviously wholly inapplicable. 
The fourth section declares, that in all suits not falling 
under any of the limitations in the preceding sections 
of that chapter, it shall be a sufficient defence, that 

the cause of action arose more than twelve years be- 
* fore the suit was filed. 


Unless therefore the Appellants can bring the ease 
within the provisions of the third section, the Sudder 
Adawlut has rightly decreed to the Respondents the 
amount of the arrears for the last twelve years. This 
seetion provides, that in all civil suits for debts not 


founded upon or supported by an acknowledgment 
writing, and in all suits for damages other than th 



specified in the preceding section, it shall be sufficient 
defence, that the cause of action arose more than six 

years before the suit was filed. 
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The question is, whether this is a stiit for debt or ,«837- 
damages within the meaning of the section, for if it 
be either the one, or the other (as it clearly does not 
fall within any of the exceptions), the amount to be jamas-jee 
recovered must he reduced to the arrears for the last 
six years. In order to decide this question, it is ne- 
cessary to bear in mind the foundation of the Re- 
spondents claim ; it does not rest upon any contract, 
express or implied, made l)y the Appellants, to pay the 
amount sued for, but arises out of a grant, made bv 
the Sovereign proprietor of the territory, of which a 
part has since been given to the Appellants, by which 
the possessors of land, within that territory, are bound 
to contribute, in certain proportions, to the main- 
tenance of certain hereditary officers, created by the 
grant ; imposing an obligation on the officers to per- 
form certain duties, wlien required ; and an obligation 
on each land owner to pay an annual stipend for the 
maintenance of the office. 

The question is, not whether such an obligation 
might be enforced, by a suit, in the nature of an ac- 
tion of debt ; but whether a claim be constituted in a 
debt, within the province of this Regulation ; and 
their Lordships are of opinion that it is not. They 
consider the debt pointed to by this section as con- 
fined to demands founded upon the contract of the 
parties, tor the terms of which the Government in 
India, justly thought it unsafe to rely upon the fading 
memory of witnesses, beyond the period of six years ; 
neither can this be looked upon as a suit for damages, 
within the meaning of the Regulations. For the Re- 
spondents are not suing for damages, sustained by 
them in consequence of any tortious interference with 
the hereditary rights, or for any breach of contract by 

J> 2 ■ 
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the Appellants, but seek in this suit to recover the 


payment of the specific sums granted to tliem, in re- 


spect of the lands occupied by the Appellaiils, iuid 
their Lordships are of opinion that the Judges of the 
Sudder Adawlut were right in applying tlie fourth sco 


tion of the Regulations to this ca 
Her Majesty to- affirm their decree 


se ; and will advise 
and to dismiss this 


appeal with costs. 
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Edward BRiDGEMAiir Mills, (Col- 
lector of Kaira) - . . 

V . 

Modek .Peston-jee Khoorsbd-jee 


-} 


Appellant. 


Respondent: 




On Appeal front the Sadder Dewanny Court of 

Bombay. 

Enam grant bg the Feishwa — RevocaMon by Mamluldar — Effect of — 

Riibstajuent ponniusslon of milage by JhiUnh Government under Treaty — 

Euit by reirresentaMves of grantee for possession and arrears of revenue 
'—-Ileg. V of 1S'^7f s. it, 

A village liaviug been grauttul in Enam. by the Feishwa of the 
Deccan, was after the <leatli of the grantee seized ))y the Mamhiidar, 
or former of tlie rtweiiues, for an alleged delit due to him, and 
retained until the treaty of Poona in 1818, when it came into the possession 
of the British Governnient. On a suit instituted l)y the representatives of 
tlie original grantee, for possession of the village, and payment of the 
arrears of revenue so sequestered, it was held by the Judicial Committee 
aflirming tlie decree of the Provincial and Budder Courts, that the original 
resumption was a wrongful act of an individual, and not an act of the State; 
the Britisli Government were therefore ordered to restore the village, 
but, pursuant to Peg. V of 1827, sec. 3, with only six years arrears of 
revenue. 

Semble.—Thc right of a |)arty to institute a suit as heir of the original 
grantee, not having lieeu disputed in the Courts below, cannot be ques- 
tioned before the Judicial Committee. 

This was a claim made by flic Eespoiideut against tlie 22, 23, & 26 
British Government in India, to the village of Rawle'j, 
and the revenue arising therefrom, from the period 
when it had been taken possession of, under the fol- 
lowing circumstances : — 

In the year 1803, BajeeRaw Pundit, the Peishma 
the Deocan, granted by Sunud, to Khoorsed~jee 
Jemset-fee, his heirs and successors, in perpe- 
tuity, the village of Nawapoora, otherwise called 

* Present : Members of ilm Judicial Committee, --Lot A Brougham, 

Mr. Baron Parke,; Mr* Justiee Bosanquet,- ; the ■ Eight Hon. Thomas ' 

, Erskine,"' Chief Judge of the Bankruptcy- ■ Court, 

/'■tPrivy Couiieillorsy— .Sir -■ ,E.(Iward: ■' Hyde, -' East, ' Bart.,- , 

Sir' 'Alexander Johnston,' Knt.-',.: -.--a 
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Rawlej, situate in the Talook or district of Ahniedabad , 

Co^ectotof province of Guserat, to be held as an Enmn* 

Kaira, village. 

V. 

pk^ton-^ee virtue of the above Simud, Khoorsed-jee en- 

tered and continued in possession of the village, 
and in the receipt of its revenues, until the month of 
February 1815, when he died, leaving a daughter 
(who was married to the Eespondent), but no male 


issue ; when the right of succession to his estate, ac- 
cording to the laws and customs of the Parsee caste, 
(to which he belonged), devolved to, and vested in, the 
Respondent, as his nephew and heir. 


Immediately on the death of Khoorsed-jee, Trim- 
hucic-jee Danglia, who then held the office of Mamlut- 
dar, or farmer of the revenues of Ahmedabad, undei’ 
an appointment from the Peishwa, on the allegation 
that a considei able sum of money was due to him 
from Khoorsed-jee as the balance of pecuniary deal- 
ings between them, seized and took possession of 
the village of Rawlej ; no 8 unud ov order was pre- 
viously issued from the Peishwa, authorizing such 
resumption, nor was it proved that rnm 6 ' 4 c/c-;ee was 
ih.Q 8 ur so oh adah-\ of Ahmedabad, or invested with the 
Mootalikee 8icGa (or delegated seal of state), or that 
he had any right or power as Bimnlutdar, to effect 


such resumption without a 8mmd, 
Peishwa. After its seizure, the 


or order from the 
revenues of the vil- 


lage of were not carried by Trimbuck-jee to 

the account or credit of the Reis/wra’s government, but 
weie appropriated by him to his own private use and 
benefit. 


* Land free of rent, 
t Governor of the province. 
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si)oiident, as the heir of Khoorsed-jee, petitioned the mills, 
Pei^hwa’s government for its restoration: petitions 
were also presented by other members of Khoorsed- modee 
jee’s family between whom and the Eespondent some K^HooRsin^ 
misunderstanding arose in regard to the right of sue- 3®^^- 
cession to ILhoorsad-jea’s estate, which was referred to 
Moro DudisU, an officer in the Peis/wa\>? service, for 
adjudication. 

■In the year 1816, (the year ensuing the seizure of 
the village of Rawlej,) Trinibuck-jee ceased to be Mam- 
lutdat of Ahniedabad , and the Mamlut was trans- 
ferred from him to Lakshman Ramch-under Nugurkur, 
who acted as Mamlutdar of Ahniedabad until 1817, 
when the Manilut was tnuisf erred under a Sumid from 
the I eishwa to Anuunt Roiv Giiicowar. It appeared 
from the Duftem or records of the P eishwa’ s go- 
veniment, kept at Poona, that the village of Rawlej, 
sub&e(j[uently to its seizui'e by Trinibupk-jee, was en- 
tered in those records as the Enam of Khoorsed-jee, 
and that it so remained entered up to the time that 

the British Government took possession oi.Poow in 
1818. 


i latter end of 1817, while the disputes be- 
tween the Eespondent and tlie other members of his 
family were in course of adjustment, the w’ar between 
the P eishwa and the .Biitish Govei'nment broke out, 
which tei'minated in 1818, in the coiiquest of the 
P eishwa, and the cession of his dominions to the Bri- 
tish Government, in which cession (amongst the other 
possessions) was included the Mamlut of Ahmedahad, 
comjHising the village of Rawlej, the inheritance of 
the Eespondent. 

Shortly alter the dominioiis of the Peis/i'Wn had been 
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J838. ceded to the British power, Mr. Elphinstone, who was 

_ 

^ MILLS, appointed by the Government, Commissioner for the 

Oollfictor of , , 1 j. j* j_i • ji J.1 7~i • j.* j. j, T 

Kaira, settlem.ent ot the atiairs ot the Deccan, instituted an 
MODEE inquiry into the claims of the Enamdars of the late 

government to Enam villages, and in the 
JEE. course of such inquiry, he framed from the Diifters or 
records of the government at Poona, a list of all such 
villages, as, during the existence of the Peishwa’s rule, 
were considered and treated, as held in Enam. In the 
list so framed, the village of Rawlej was (amongst 
others) inserted as an Enam village, and was described 
as the property of Khoorsed-jee. 

The continuance of the disputes in regard to the 
right of succession to Khoorsed-jee’ s estate, and the 
disturbed and unsettled state of the country con- 
sequent on the conquest of Poona, prevented him 
from asserting his claim to the village, ■ on the domi- 
nions of the Peishwa coming under the British rule. 
Those disputes were not finally adjusted until the 
jeai 182 o, when the Punchayet* to whom the 
matter in issue had been referred, decided in favour 
of the Respondent’s claim, declaring him to be, ■ the 
legal successor and heir of Khoorsed-jee. Upon 
the decision of the Punchayet, the Respondent was * 
put in possession of the Sunuds and title-deeds of 
the village of Rawlej, and being then in a situa- 
tion to assert his claim, he forthwith presented a 
petition to the Government, claiming to ■ be entitled 
to the village, and praying that it might be restored to 


Thq claim was in the first instance referred by the 
Government to the then Collector of Kaira Mr. 


* Court of arbitration. 

ZH<^163 
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WUlimmon, wlio instituted an inquiry into it, and re- 
ported the i-esult of his iiKpiiry in a letter dated the 
i2th ot July 1827, together with, the evidence on which 
his ie})ort was toimded. Upon this report the Bombay 
(Toveinnient relused to admit the Itespondent ’s right 
to tlie village, alleging that it appeared from the Poona 
records that Trimbuck-jee was at the head of the 
I ooiia admiuistiation at the time the sequestration 
ot Rawlej took place, and that his acts were virtually 
those ol the Government, and moreover that he 
was a Sursoobadah, and entitled to make such resumn- 

j • Sj 




r|TU,., "r:> 


■ 08 ] ) oiideii i again pe titioii ed tlie Go ve rnineiit, 
stating various facts to show tliat Trimbuck-jee was 
pj iiicipal Ministor ot tho Peishwci^ nor at 
head ot liis administration at Poonay nor a Sur- 
hoobudakf and that the village of Maivlej had. been 
attaclied l)y him without the previous authority or 
Bubseiiuent concurrence of Uie Peishwa. In answer 


I ^ J* nit 


i'l 


e petition, the .liespondent received from the 
fecicretary to Governmeni: a letter, dated the 10th of 
Is ovtmbc) 1827, iniorming him ^Uhat rules regarding 
iesuin|)tion ot Enams were laid down with, great 
["ecision In the (Jode of Begulations, and 


mi X C(v^ 


Respondent tliougiit tliey liad beeii infringed upon in 
his i-iistance, lie sliould apply to the Courts of Justice 


'I'll 




? 3 


Accoidingly. on the 22nd day- of Mcirch 1828, ■ 'the 
)ondent filed his -plaint' in the ■ Zillah'" Court" '''Of 
AJmmiabacP^gamBi the Collector of-Kaira,'as':the-,Gre- 
pres-entative' , of "the "Bombay -Government, ■..'-'claiming: 


restore 


.v.illag.e ot the' sum 

of E. 110,000, in respect of the revenue of the village. 


7 


j 

■*' ,8. 


1838. 

' 

Mills, 
Collector of 
Kaira, 

V. 

Mouee 

Peston-jee 

IChoorsed- 

JEE. 
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1 S 3 S. foj, eleven years previous to the institution of 

Mills, suit. 

Collector of 

Jvi^irci} T • 1 /''i 

V. To tlie above plaint the Collector put in his answer 
peston-jeeOH the 1st October 1828, not questioning the title of 
'the Respondent, as the heir of Khoorsed-jee, but in- 
sisting that the attachment of Rawlej was a valid at- 
tachment on the ground. First, — that it had always 
been the custom of the Peis'hwa and Guicowar’s* Go- 
vernment, to call that man Sttrsoobadah who held the 
Mootalikee seal, and that as Trimbuck-jee held the 
Mootalikee seal, on that account he was called the 
Sursoobadah ; Secondly,— that from the year Sum,vit 
1871 (a.d. 1815-16), when Trimhmk-jee seized the vil- 
lage of Rawlej, until 1873 (a.d. 1816-17), the Peishwa’s 
Government received the revenues of the village, and 
after that, in Bumvit 1874 (a.d. 1817-18), the reve- 
nues of the village were received by the Guicowar ; 
and Thirdly,— that Trimhuck-jee was one of the Peish- 

wa s ministeis, and that what he did was the act of the 
Peishwa. 

To this answer the Respondent replied on the _ 

following, traversing the grounds insi.sted 
by the Appellant in his answer in support of the va 

^ ^ of Jiawlej, and on, the 5 tl 

the Appellant filed his rejoinder to tin 
Respondent’s replication, and thereupon issue was 

joined between the parties. 


March 1829 the cause came on to 
heard before Edward Grant, Esq., Judge of the Zillah 
Court of and on the 8th of August following 

tbe Court doclared its opiiiiou to be 


w 


* 


Mahratta ehieftain ot Baroda, 
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of tliG Ib 0 spoiid.Giit s (iGinciiicI WES Just Elld. triIGj 1838 . 

and adjudged that the Collector of Kaira should de- miIlX 

liver over^ the village of Rawlej to the Kespondent, 
together with the reveiuxe of the village for eleven years, modee 
^^^^^ ating to one lac and ten thousand rupees, and 
that all costs of suit should be borne by the Col- 

X\j\j uwX . 

I rom this the Golleetoi” appealed to the Suddei' 

Dewanny Adawlut at Bombay. In his petition of 
appeal, in addition to the several objections advanced 
by him- in the pleadings in the Court below as an 
answer to the Eespondent’s claim, he, for the first 
time, and as a new ground of defence, insisted that 
as Khoorsed-jee left no male issue, and died without 
ever adopting the Eespondent as his heir, the village 
of Rawlej, according to the custom of the country, 
reverted on the death of Khoorsed-jec to the Peishioa, 
and that it was secpiestei’ed by Trifubuclc-jee for- want 
of issue of Khoorsed-jee. The Collector adduced no 
evidence in support of such alleged custom, nor in 

disproof of the fact of the Eespondent being tlie heir 
of Khoorsed-jee. . 

riie appeal came on tor hearing in the first in- 
stance befoi'e the sitting judge ot tJie Sudder Dewanny 
Adawlut, {Edward Ironside, Esq.) on the 6th October 

1831, and was by him referred to a full Court, before 
whom it was again heard on the 22nd ot November 

1832, and several successive days ; axul, on the ■ 31st • : 

of December 1832, that Court made their final decree, 
wherein they stated, that, having maturely 

and considered the evidence adduced in favour of the 
respective parties, they found that the Eespondent ^ 
Modee 1 estofi-jee was acknowledg'ed iii th.& Peishwa’s 
records as successor to JOioorsed-jee. and hRrl bfiAii ' 
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1S3S. as such in various lawsuits, and in dealins's with the 
MILLS, comniuiiity at large, and that at the death of Khoor- 


Cc. fee lor of 
Kaira, 

Pk 

Mod-FE 
Feston- 

KHOO-RS£.D- 


sed-jec a form applicable to the occasion of succession 
was gone through : they were therefore of opinion, that 
the Respondent’s right to succeed as heir was esta- 
blished. That finding, moreover, that Trimbuck-jee was 
clearly proved to have possessed no authority of re- 
sumption in the district wherein the contested land was 
situated, and that the mere act of resumption therefore 
established no right in the Revenue Department, and 
that in the records procured from the agent for the Go- 
verinnent at Poona, and that day read, it was substan- 
tiated, that the Respondent was recognized as rightfully 
holding the exempted land so long as the Peishwa, and 
aftei him the British authority of the Deccan Commis- 
sionsi existed, and that this extended to within ten years 
of the suit being instituted, the Court w^ere of opinion, 
and decided, that there was no presumptive or pre- 
sciiptive reason for wfithholding the land from the Re- 
spondent. But as hy Regulation V, a.d. 1827, section 
III, money debts, unsupported by written acknowledg- 
ments, were not recoverable after six years, and the 
Court considered the arrears of annual proceeds of 
this land could not be considered in any other light, it 
determined that only the proceeds of the six years pre- 
ions to the suit being instituted could be awarded to 
the Respondent. In the terms of which opinion judg- 
ment was accordingly given in favour of the Respon- 
dent; and the Judge ’s decree, dated August 8th, 1829, 

amended : proportional costs being to be borne by the 
parties. 


decree the Appellant appealed to the King 

in Council, praying that the decree of the Zillah and 
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Sudder Dewaiiiiy Coiirts might be dismissed for the 
following reasons : — ■ m7i^, 

^1^0 1 1 G c» t r* 

I. Because the Bespondent adduced no proof of his Kaiia, 
alleged adoption, or of his being heir to Khoorsed- mocee 

^p/3 PESTON-JEE 

Khoorsed- 

II. Because the village of Raivlej was legally resumed 
under the Government of the PeisJuva, and was treated 
as a Government village before, and at the time when 
the territory to which it is situate became part of the 
British dominions. 

III. Because the grant to Khoorfied-jee was of a nature 
whicli the Government had a legal competence to re- 
sume, and althougli the Government had, by a legis- 
lative act qualified and restrained its legal competence, 
the Respondent could only avail himself of that act by 
bringing himself strictly within its provisions, which 
he wholly failed to do. 

IV. Because the village of Ratvlej had been assessed 
to the public revenue for twelve years next before the 
institution ot the present or any other suit, alleging a 
title to exemption, and there was no recognition of 
such title subseciuent i;o the resumption insisted upon 
by the Appellant, either l)y the present or any former 
Gove]-nment, or by any public officer under them 
posse.ssed of competent authority. 

V. Because the Appellant was prevented by the 
conduct of the Gourts below from adducing evidence A 
in support of the right of Government to the revenue 

of the' village of Rawlej. 

On the part of the Respondents, it wa.s contended 
that the decree appealed from, ought to be affirmed for 
the following reasons 

I, Because the village of Rawle/ was attached by 
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Trhnbiich-jee arbitrarily and unjustly, on his' own pri- 
vate account, and A^dtli a view to Ms own personal ag- 


grandisement, and not on account of the Peishwa, 
or the Peishiva’s G-overnment. 


II. Because by the established laws and usages of 
the Peishiva’s dominions no Enarn village could be 
attached, except under the authority of ai Sunud 
previously issued by the PeisJnva, or unless the party 
attaching was a Siirsoobadah, and invested with the 
Mootalikee seal ; and because in the instance of the 
attachment of Raivlej no such Simud had, in fact, 
issued, nor was Trimbuch-jee a Sursoobadah of that 
district, and was not invested with the Mootalikee 
seal. 


III. Because the village of Rawlej, after it had been 
attached, was not entered by Trinibuck-jee in the Go- 
verinnent accounts as an attached village, nor were its 
revenues carried by him to the credit of the Govern- 
ment in any such accounts ; on the contrary, they 
appeared to have been clandestinely and fraudulently 
appropriated by him to his own use and benefit. 


Mr. Serjeant Gpan&ie, Mr. Wigram, Q. C., and 
Mr. E. J. Lloyd, for the Appellant, 


Contended that the original grant having been to 
Khoorsed-jee, “to be enjoyed by him, his family and 
issue for ever,” was equivalent to a limitation to bim 
and his heirs lawfully begotten, and was in fact a 
grant in tail male, — that having only female issue the 
lands reverted to the Peishwa, whose territory being 
ceded in 1818 to the British Government, their title 


was indefeasable,— -that the Provincial and Sudder 


Goutis ought 



have insisted on 


same 
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desoei.'t as would be required in a pedigree case hei’e, ' 83 s. 
and that there being no such proof, and no evidence of . mills 
adoption, the suit ought to have been dismissed that ‘ “S 
even if adoption had been proved, there was no evi- mooee 
dence that such adoption had been with the consent of khooksI^ 
the Government as is essential in all gifts in Enam, . 
and they insisted that Trimhuck-jee being Mamlutdar, 
must be assumed to have had the Mootalikee seal, 
without, which he could not exercise the authoritv of 
Iris office, and that having such authoritv he was fullv 
(|ualified to resume tlie grant of the village in question, 
and contended tliat. the Respondent’s right never having 
been recognised by the PcLS’hwa’.s' Government, his claim, 
even if he succeeded in establishing his descent or 
adoption, would be barred by the Limitation of Suits’ 


tegulat 


Dr. L'ushington, Mr. A. Letvis, and Mr. Montag%ie 
E. Smith, for the Respondent, 

Maintained that the Respondent’s title never having 
lieen questioned in either of the Courts below, it -was 
not com|)etent for tho Government to raise an objec- 
tion on that ground now that, in fact, the Govern- 
ment, by their letter of the 10th November 1827, in 
reply to the petition of the Respondent, had recog- 
nized and admitted his right to sue as the representa- 
tive of Khoorsed-jee, and that even if such recog- 
nition were not conclusive, they had sufficient notice 
of the character in which he claimed to have induced 
them to put him to the proof of his title, if they 
had entertained any doubt upon the subject. That 
it was not proved that Trimhucdc~jee ever was 
soobadah, ov hold, the Mootalikee seal ; and though 
the resumption of the land nnder such ^ircuinstuhCQS 
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"ivoiilcl have been illegal, vet that in the absence of all 
coloni' of authority, such resumption was absolutely 


void ah initio. 
dout’s claim, if 


They contended also, that the Respon- 
affectecl by the Limitation of Suits 


Regulation, was only so to the extent of confining the 
claim of arrears to the period awarded by the Sudder 
Coi^rt. 


Mr. Justice BosAXQtmT : — 

.1 jaiy iS,3S. The Respondent in this case commenced a suit in 
March 1828, in the Zillah Court of AJimedabad, to 
recover from the Appellant, the Collector of Kaira, 
the possession of the Milage of Raivlej, in the Petlad 
Pergunna, in the Talook of Ahmedabad, to which he 
claimed to be entitled as representing his uncle Khoor- 
sed-jee Jemset-jee, of the value of R. 1,00,000, together 

with the revenue for eleven years, amounting to 
R. 1,10,000. 

This village had been granted in 1803, by the 
Peishwa, in Enam, to the Inie Khoorsed-jee, and had 
been enjoyed by him till his death in 1814. Soon 
after which, Trimbuck-jee, who was minister of the 
Pcishtva, and resided at Poona, caused the village to be 
sequestered, and took the revenues. 

At the time of this sequestration, Trimbuck-jee 
'was Mam] utdar, or farmer of the Talook of Ahme- 
dahad. In 1815, he was displaced, and deprived 
of all his offices; and the Mamlut of Ahmedabad 
was conferred by tlie Peislma upon Lakshman Ram- 
chunder Nugurkur. It was afterwards, in conse- 
quence of the treaty of Poona in 1817, granted in 
perpetuity to the Guicowar, who, by the treaty of 
Bargda, QtM November 1817, asmgned it to the East 
India Gompany. All the right of the Peia/i wo against 
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the hjast India Com])aiiy, as Mnml'utdaT, or farmer, of 
Ahnipdahafl , havini>' ceased by his declaration of war, 
and (.onsec j iieni subjng'ation of his tex’ritoi’ies, a.nd sur- 
render of liimself, the Government of the East India 
C'OmpauA' took possession ot the villa^*e of ]d<ciwl^ j ^ and 
collected the revenues for its own use, from 1817, to 
the commeneement, of the suit. 

llie material (|uestion in the case is, whether by the 
sequesfration of the village in 1814, the Enam grant 
made by the Peishwa to Khoorsed-jec. Vullud Jeniset- 
jee in 180.1 was ])nt an end to, or wliether the repre- 
sentative ot Khoor,sed-j(‘e, though deprived of the en- 
joyment. of the revenues by Trimbuck-jec^, did not con- 
tinue, till the deposition of tlie Peislvwa, to be treated 
1)]^ liim cis liifiOjiiiddTf and was here PA%(ii}i’d (it of the 
village. If ilie Emm grant was actually revoked by the 
sequesti-ation winch took place in the time of the 
PrnThwa, tlie Government of tlie East India Company 
would 1)0 entitled to take advantage of such revoca- 
tion ; but il the grant subsisted at the time of the 
conquest, tlie ^representative of the grantee would be 
entitled to demand tlie restoration of the village. On 
the one side it is asserted that PTimbwd(-‘j6G bv 
virtue of his office, either as minister of the Peishwa, 
or as Sursoobadar of the Talook of Ahmedabad, ot 
as the holder of a certain seal, called the Mootalikee 
seal, was anfhoj'ised to revoke the grant, although no 
f)imud or order ot the Peishwa may have been re- 
ceived by him tor that purpose : that his act must be 
taken to be the act of the Peishwa, his sovereign ; that 
the villagi* oi Pawl ej v'as specified in the accounts of the 
Peilad Pergimna, hi the Talook ot Ahmwdahafi, which 
was under Trmibuck-jee ; and, consequently, that his 
receipt of the revenue must be considered as 
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receipt of the Government, by which’ receipt the 

revocation would be confirmed, though not made in 

• * 

pursuance of any previous Sunud. On the other 
hand it is insisted, that although Trimbuclc-jee was tlio 
minister of the PeisJiiva, and was Sursoohadar of six 
specified Mahals or revenue districts in Guzerat, be- 
longing to the Peishwa, and might as such have the 
Mootalikee seal within those districts, he was not Sur- 
soobadar of Ahmedabad, nor entrusted with the Moo- 
talikee seal there ; without which he had no power to 
revoke ; that he was only Mamhitdar or fai’mer of the 
revenues of Ahmedabad, under an express grant of 
that office, which was inconsistent with the superior 
authority of Sursoobadar ; that the Enam villages 
v/ere excluded from the Mamlut of Ahmedabad, and 
the village of Ratvlej entered in the accounts in a 
different form, from that of the places subject to the 
payment of revenue ; that no Sunud of the Peishwa 
was ever issued to authorize the revocation, nor was 
the revenue of the village ever carried to the account 
of the Peishwa. Upon all these points, each party 
has relied upon such parts of the evidence as appeared 

i. ‘ ■ 

to support his view of the case. 


The Zillah Court and Sudder Dewanny Adawlut 
have concurred in pronouncing their opinion that 
the authority of Trimbuck-jee to revoke the grant was 
not established. 

Their Lordships have considered the evidence and 
the arguments urg-ed on behalf of the respective par- 
ties ; and as they agree in the view which has been 
taken of the result of the evidence by both the Courts 
below, they deem it unnecessary to enter into a par- 
ticular examination of it, for the purpose of confirming 
the opinion pronounced by those Courts, 



51 


ON APPEALS PEOM THE EAST INDIES, 


Tlioir Ijord.sliips l)eing of opinion that the Enam 
gTant coiilirmed iii force until the deposition of the 
Peisltwa, and tliat the seizure of the revenne by Trim- 
buck-jea, and consequent dispossession of the represen- 
tative oi Rhoorsed-jee, was the wrongful act of an indi- 
vidual, and not an act of the State, the objection to the 
Respondent’s recovery, on the ground of limitation 
of time, do(.!s not arise, since the village has not been 
assessed for tlie benolit of the State for the period of 
twelve years. 

Anotlier ol)jeetion to tlie Respondent’s recovery 
ha.s Ihhvh mad(', namely, that he has not yiroved himself 

heir of tlie late Enamdar. But it does not 
'ir Ijordships that his heirship lia.s been 
in i.ssne. Tlie claim made in the plaint i.s the 
right to sue for an hereditary village, which the Plain- 
s father recunved in Enam, and i.s thus stated, — 
rile village of Ila-ivlej, in tlm turruf of Kutthona, in 
the Petlad Perguima, in the Ahmedabad Talook, was 
fir.st given to your petitioner’s father, who was servant 
h(> Pcis'lnva, Dada Sahcd, when at Cambay, or any 
jr place, on which account he gave to my late fa- 
ir an hereditary tdinnid, from tlie Peishwa’H durbar, 
i year 1202 (corresponding with A.n. 1803), prO' 


a 


viding tliat he and his lunrs for ever should enjoy the 


revenue. 




The Appellant, in hi.s amswer to the plaint, alleges 
live grounds of defence, but in no one does 


'6 


K 


the deceased Enamdar was the uncle of the 
spondent, or that tlie Respondent is entitled to sue a.s 
his lieir. Their Lordships, therefore, do not th: 
competent to the Apiiellant to object to a deficiency 
proof n poll this subject ; and they would very much 

E 2 


^3^ 

Mills, 
Collector of 
Kaira, 

5V. 

Model 

PESTON JEE 

khoorsed- 

JEE, 



52 


CASES IN THE PEIVY COUNCIL 


1838. 

MILLS, 
Collector of 
Kaira, 

V. 

MODEE 
Peston-jee 
. KHOORSED- 
JEE. 


regret if the' pleadings had required them to give effect 
to such an objection. 

It appears from the evidence that after disputes 
among the family of the deceased, the right of repre- 
seirtation was agreed to belong to the Respondent ; 
and it further appears, that he was acknowledged and 
treated by the Peishwa as the successor of the de- 
ceased. 

ft 

In July 1824, the Respondent presented a petition 
to the Collector, complaining of his being dispossessed 
of the village, in consequence of which inquiries upon 
the subject were made by the British Government ; 
and in August 1827, the Collector was informed that 
the claim of the Respondent was inadmissible. On 
the 31st October 1827, the Respondent yjreferred his 
petition to the Government, and on the 10th November 
in the same year, was referred to the rules respecting 
the resumption of Enams, and told that if he thought 
them infringed, he should apply to the Courts of Jus- 
tice for redress. 


In March 1828, he commenced his suit against the 
Collector of Kaira, who put in his answer on the 1st 
October in that year. After these proceedings had been 
taken, the Collector, by a letter from the Government of 
the 9th April 1829, is informed “that in defending the 
suit he is at liberty to use such arguments as he may 
deem necessary, but the strength of the defence 
must rest upon the fact of the resumption having 
taken place before the British Government obtained 
possession of the Petlad Per gmma, and having been 
made by Trimbucik-jee, who as Sursoohadah of the 
Peishwa’s share of Guserat -was quite competent to do 
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It IS evident, theret'orc, that the Government did 1838. 
not contemplate any detenee, either upon the ground mills, 
of limitation of time, or the v'ant of proof that the ‘^°Kaira’', 
li/e>spondenl was lieir to the deceased Enamdar. modee 

le Gudder Dewauny Adawlut has very properly khSorseo^ 
icstiiained the lecovery of the revenue to six years, the 
lialiility to refund the money received being a money 


■^hr 


Their Lordships will therefore recommend Her Ma- 
jesty to affirm the decree of the Sudder Adawlut, 
with costs, to be. paid by the Appellant. 
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Chalekany Vencata Eama Jag- | RespondentJ ' 

GANADHA EoW - " " j 

On Appeal from the 8udder Dewanmj Adawlut of 

Madras. 

Hindu Law— Zemindar without issue— Powei of Ahenali) ^ * 

By the Hindoo law, wliieli, W clef ault ' of Hheal male 

by Deed or Will, a portioa of lus ^ witbout her consent, 

issue and intestacy, would vest m lus wite , witn i„a.eacUed in a 

Semlle.—A Will established in a former suit cannot b - 1- 

subsequent suit brought by the same party. 

The question involved in this case was the validity, by 
the Hindoo law, ol a devise made in eoidirmatton ol a 
previous gift, by a man having no liuoal ma e , 

prejudice of Ms wife, in whom the succession cstc , 

in case of no alienation and intestacy. 

Rajah Mulraz Vencata Goonda Bow,^ the husband 
of the Appellant, was the proprietor of the Lofc/wiaj 
village Somavaram, in the Nozeed Ze^mndary. By his 
Will dated 11th March 1811, he constituted a person 
namU Mnlla Bow his KnrtaA for certain purposes there- 
in defined, and, as he stated, “ for the purpose ot con- 
Eilg permaiently to his relative Chaleka^ty Jayya- 
Mow (the Eespondent) ^age of 

which I have already transferred to him for his main- 
tenance.” 

+ Manager of his iiroperty, a sort of executor. 

?s r£' o“b», 1..1 Bh- , 

liwy Councillors, -assessors, Bir Edward Hyde East, Bart., bu 

;:':-^le3s:and€^ Johnston .Knt. 
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'The Rajah died in 1819 without issue, leaving the 
Appellant, his Widow, surviving. In 1820, the Ap- ^mulkaz 
pe llant, as such widow, commenced a suit in the Pro- ^ v. 
viilicial Court for the Northern Division, against Mulla vencata 
Row, for the possession of the whole of her late hus- j^gIsana- 
baiid’s estate, and obtained a decree, which was con- dharow. 
firitned in 1824 by the Sudder Court, establishing the 
Will of the Rajah, and declaring her entitled, as the 
Widow, to the whole of his estates not specifically be- 
qut athed. 

1 n January 1827, nearly eight years after the Rajah’s 
dea th, and three years after the decree in the above suit, 
the Appellant filed her plaint in the Provincial Court 
fori the Northern Division, for recovery of the village 
Somavarani from the Respondent, alleging, notwith- 
staiiding the devise and recognition of the Respon- 
dent’s possession in the Will, that a 8uniul or deed of 
gift I which constituted his original title, was a forgery ; 
that! the village, being held for police duties, was not 
tranisferable for maintenance, and that the Respondent’s 
omislsion to report the transfer .to any public authority, 
as well as a correspondence in April 1818, subsequent 
to th e date of the alleged transfer, that had taken place 
betw een the late Rajah and the Collecto^', was evidence 
that Ino 'sudi- transfer had been made. ( The Appellant 
also iinsisted, that her late husband was not competent 
by laiw to alienate the village by his Will without the 
consfjint of the Appellant, as his heir. 

K ' lli 

Ti, B Respondent, by his answer to the plaint, 
insjMed upon his rights under the deed of gift, and the 
Wiity ;of the Rajah confirming the gift. In proof of 
theph'Vill and its validity, he referred to the re- 
corl of the Provincial Court in the suit above-men- 
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1838. tioiied, and to the decree of the Sudder Court upc 
mulraz appeal. 

LaCHMIA, .... 

V. ihe parties having filed their reply and rejoindi ‘L 

vencata Provincial Court deemed it unnecessary to sui 
jicGANA- witnesses, and, on the 2l3t March 1828, by its c 
DHA ROW. eree^ dismissed the Plaintifif’s claim, with costs. 

.Against this decree, the Appellant appealed to t 
Sudder Adawlut at Madras, and in her special grour 
of appeal, submitted and insisted that the gift . 
the Will was at variance with the Respondent’s claf^ini 
under a prior gift by grant, that the 8imud relied u] 
by the Respondent must be a forgery, and that , the 
terms of the Will, whereby the village was giveni to 
the Respondent, were inconsistent, and that the 
was void on that account. 

The Sudder Adawlut were of opinion, having re^lArd 
to the Will of the late Rajah, and to its own deC-i-'ee 
in the Appeal of 1824, whereby the validity of j the 
Will was established, that the fact of the alienatioiii of 
the village to the Respondent was unquestionable, and 
that the Appellant’s title to recover the village deper^ded 
exclusively upon her husband’s competency to alie?-iii'te, 

For the purpose of obtaining an exposition of the law 
on this point, the Court put the following questicai to 
their Hindoo law-officers : 


“You are required to state whether, acoordirg' to 
the Hindoo law, a man possessing large ancestral 
landed estates and other property to a cohsid^ble 
amount, the succession to which in default of .%eal 
' I’-irs vests in his wife, is competent, w&ut 
„4- alienate, in perpetuilj to 

est male relations, a village whif^Jli^ 


purchase at a public auction. 
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“ You wall cite at lens'th the authorities on which "^ 38 - 

•w— ->* 

your answer is grounded.” mulkaz 

Lachmia, 

To this question the Hindoo law-officers returned 

Cha lek any 

the following answer : vencata 

Nam^a 

“ It is declared in the Dhurina Sastra. that a man Jaggana- 

, , . n. m- ■ 1 . - 

rxiay give what remains after a sufficient property is 
retained for the suitable maintenance of the family, 
such as food, raiment, &c. : therefore, if the ances- 
tral landed estates and other property of the person 
mentioned in the question, who is destitute of male 
heirs, be sufficient for the suitable maintenance of 
his wife and family, he is competent, without the con- 
sent. of his wife, to alienate in perpetuity to one of 
his nearest male relations, a village which he had 
acquired by purchase at a public auction. 

“ Authority. — Text of Vrihaspati, in the chapter of 
Datta P r ad anika, ill the law-book Smriti, Ghandrika, 

&c. : ‘ A man may give what remains after the food 

and clothing- of his family.’ — Text of Nareda : 

‘ What exceeds the maintenance of the family mav 

V %f 

be given away.’ — Text of Yagnyawalkya: ‘A gift 
made without prejudice to the family is valid.’ ” 


It appearing from the foregoing answer that the 
Appellant’s husband was fully comiietent to alienate 
the village, the Sudder Adawlut, by its decree dated 
the 18th November 1830, affirmed the decree of the 
Provincial Court, and dismissed the appeal therefrom 
with costs. 

Prom both these decrees, the Appellant appealed to 
his Alajesty in Council, praying that the decree of the 
iwdder Dewanny Adawlut might be reversed for tlie 
owing reasons: 

" Because, the Courts below acted 'irregularly 
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and nnjustly, in refusing to receive relevant evi- 
dence tendered by the Aijpellant, and in founding 
their decree upon alleged facts, which neither ap- 
peared on the record, nor bound either of the parties in 
the suit. 

II. Because the opinion of the Hindoo law-olhcers 
which was the foundation of the Decree of the Sudder 
Adawdut, was given upon an erroneous and imperfect 
statement of the case. 

The Respondent, on the other hand, submitted 
that the appeal ought to be dismissed and the decree 
affirmed for the following reason : — 

Because the Will of the late Rajah, the validity of 
which had been previously established by the decree, con- 
tained, in the clause set forth, a clear and unequivo- 
cal gift of the village to the Respondent ; and the 
competency of the testator to make that gift without 
the consent of the Appellant, hi s heir, was unques- 
tionable. 

Mr. Miller, Q. C., Mr. Wigram, Q. C., and Mr. 
Jachson, for the Appellant. 

Mr. Serjeant Spankie, and Mr. E. J. Lloyd, for 
the Respondent. 

Mr. Baron Parke : 

Their Lordships deem it unnecessary to call on the 
Respondent’s counsel ; the only question is, whether 
the late Rajah was capable of alienating the property in 
question, it being part of his Zemindar y, or whether 
his mfe, the Appellant, was entitled by the Hindoo 
law to the whole of the Zemindary for her provision. 
The Sudder Court examined the Hindoo law-officers 
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ou that point, and their opinion ws clearly in favour 
of the Rajah’s right to make such alienation : that 
tlourt thought the Will sufficiently proved in the for- 
mer suit, and, upon the authority of the Hindoo law, 

« 

dismissed the appeal : their Lordships agree in their 
decision, and think the judgment of that Court must 
be affirmed with costs. 
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Pandooetjng Bullal Pundit 


Appellant, 


Balkrishen Hurba-,Jee Mahajun 


'lenT. 


On Appeal from, the S'udder Dewanny Adawlut, 

Bombay. 

P. C. Appeal — Clai/m an equitable mortgagee — Failure of proof of aBulgn- 
ment or payment of original mortgage — DinnhiAsal of unit by the 
S udder Court — Confirmation on appeal without conU. 

A petition iiaving been presented to prevent the sale of a, house 
and premises under attaednnent, in satisfaction of a. Decree, on tlie 
ground that the owner was an infant, and unrepresented in (lourt; 
and an order made thereon for the production of the evideiu'e in 
support of those facts : the petitioner, not having produced such 
evidence, and the sale being about to take place, filed a plaint, claim- 
ing the ])remises in question on his own account, as (‘quitabie mortgagee ; 
but having failed in proving either the transfer or ])a-yment of the alicged 
mortgage, the Sudder Court dismissed his suit, a,nd their decree? was affirm- 
ed, but without costs, upon aiipeal to His IMajesty in Council. 

•3° The Respondent, Balkrishen Eurba-Jee Mahajun, an 

■ — ^ — ' inhabitant of the 8ridaseio-Pet, obtained a decree in 

the Court of the Senior Assistant Juda-e of the Zirkan 
of Poonah, on the 13th January 1829, against Wasde.o 
Jenardh'un Khandeykur, an inhabitant of the same Pet, 
for R. 1,134. 71 ; and default having been made, he 
caused a mansion-house in the Sumvan-Pet, belonging 
to the defendant, to be attached, in order to its sale ; 
two notices of sale were accordingly affixed to the 
house, when the present Appellant (who was no party 
to the suit) presented a petition to the Court, on behalf 
of the Defendant, Wasdeo /ewnWwm, in which he 

^ other things, that the Respon- 

dent’s claim upon Wasdeo arose prior to Eolkar’s in- 
vasion of the city of Poona, and was, in fact, upon 


Present: Members of the Jiidieial CowmiMee,— Lord Brougham, 
Mr. Baron Parke, Sir Thomas Brskine Chief Judge of the Court of 
Bankruptcy, Sir Herbert Jenner, and Sir Stephen Lushington. 

Privy Councillor,— Assessor, Sir Edward Hyde East, Bart. 
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Wasdeo’s father ; that the claim was altogether of a 
former period, and that the claimant, by continued 
demurring, had obtained a more recent acknowledg- 
ment, upon which, it was alleged, the decree was 
founded, and that at the time the acknowledgment 
was given, Wasdeo was only twelve years of age ; and ’ 
after stating that no one was present on the part of 
Wasdeo Jenardhmi, lie prayed that the Nasir might 
have orders to take down the two notices already fixed 
to the house, and to desist from fixing any more. 

Previous to any order being made on the above pe- 
tition, and on the 31st March 1829, the Respondent 
having presented a counter statement to such petition, 
procured proclamation for the sale of the property in 
cpicstiou to be made, and notice of sale for the 20th 
April then following, was given. 

On the 11th April 1829, the following order was 
made upon the Ap|)ellant’s petition of the 3rd of 
March ; “Whatever previous orders you may have 
received in this matter, likewise any decrees which 
may have been passed, you are directed to produce 
them ; also any proof you may have of IFo.s^finPs age, 
which having seen, the Court will issue further or- 
ders. In the meantime the attachment shall be sus- 
pended five months.” 

On the 10th of August, in the same year, the Re- 
spondent presented a petition to the Court, stating 
that five months had elapsed since the above order, 
and no proofs of the minority of the defendant (TFas- 
deo Jenardhun) had been shown, and prayed that the 
sale might proceed ; whei-eupon the Court pronounced 
an order on the 20th August 1829, “That Fan- 
doorung BuUal Pundit (the Appellant) be ealled and 
examined respecting the proofs, which, if he does not 
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produce, the laiv must take its course in the usual way 
!■’ gainst the defendant.” 

•K v| JN Vjr 

lajNDiT* Respondent subsequently presented a further 

petition to the Court, complaining of the delay, and 

BaL" * j 1 • * ' 

KRisHE.M praying that an order might be made for the sale to 
mahajun!^ place, and that if the Appellant should make any 
further hindrance, he should be required to furnish 
ample security for all damages. 

On this petition, the Judge referred ii to the Nasir 
of the Court, to make a report of the circumstances. 
On the 27th March 1830, the Nasir reported, among 
other things, that if the defendant, Wasdeo, ob- 
jected to the decree, he should have furnished the re- 
quisite securities, and filed an appeal ; but that lie had 
not appealed or furnished security for an appeal, pur- 
suant to Regulation IV of 1827, see. 82 tliat the 
objection on the part of Tfasdco had been olfered by 
the present Appellant, who was not an authorised 
pleader, nor Avould he give security for- the satisfaction 
of the present Respondent’s decree. 

Upon this report, the Court, by an order dated the 

26th April 1830, directed the Nasir to proceed to sell 

the piopeity in question by public auction, according 

to the usual forms, unless any fresh obstruction should 
present itself. 

_ On the 3rd May 1830, the Appellant filed a plaint 
111 the Court of the Native Commissioner of Poona, 

of the attachment on the pro- 
on the ground of its being mort- 


gaged to him by Narrain Dhondeo mid. hi.s brother, 

14 / '..v ..7 ^ . T . T» , , '7 


V'asdeo Jenardhmt Khandeylmr, for R. 2,163. 2-quar- 
ters ; he alleged also, that the house in question was 
oiiginally mortgaged by the father of IFasdco Khan- 
dey mr Xo grmmas Row Narrain and Qovmd: Row Es- 
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wunt Khateykur and that it was subsequently redeemed 
by him (the Appellant), by the payment of the sum 
due thereon, to the grandson of the mortgagees, and 
taken possession of by him, together with the deeds 
and receipts thereof, since which he had remained in 
quiet enjoyment of it ; that the house was the common 
property of both ; and that he (the Appellant) having 
paid the money on account of Wasdeo Kliandeykur, 
the property was made over to him, with a bond for 
the amount, dated Saka 1<45, in the month Sravun- 
vud, ^ on the 9th day, from which time he made all the 
j. epaii’s, and had thereon expended R. 8-36. 2-quarters, 
making a total disbursement of R. 3,000, which was 
the amount he claimed upon the house, or R. 1,500 
frem each of the two brothers, and the defendant 
Respondent) having attached the house, he claimed 
the amount from him, with costs. 

The Respondent having been admitted to defend the 
suit in forma pauperis, put in his answer on the 18th 
teh'iuary 18ol, in which he stated the circumstances 
which had occurred before the institution of the suit, 
and prayed that he might be furnished with authen- 
ticated copies of all documents adduced as evidence in 
j>uppoit ol the claim by the Plaintiff. The rejoinder 
and reply having been filed, the plaintiff produced 
certain documents in support of his claim. The 
purported to be a letter received by him from Narn 
Dhondeo and Wasdeo Jemrdhim Khandeykur, dated the 
9th day of the month Sravun-vud, 8aka 1745, (a.d, 
1823-4) and was as follows : — 

“We, Narrain Dhondeo and Wasdeo Jemrdhm 

herewith convey to you, Pandooruny Bui- 
M Pw'wdit, our warm expressions of friendship and 
consideration, and beg to acknowledge your letter. 
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dated the 3rd day of Srmmn-vud, which, reached by 

post, and we have duly observed the contents, 

bullal which state that, 

Pundit, 

Bal- “Wamunrow Ramchimder and Esswwnt Anund Row 
HureaJek Khate^hir, the grandsons of Srinkvas Row and Govind- 
rotv Dada Khateykur, having arrived in Poona, were 
anxious to give up the house, as thej^ were in want of 
their cash which they had advanced upon it, and de- 
manded repayment of the same, or an absolute transfer 
of the house, to enable them to raise the sum upon it 
by mortgaging it to some other person. This was the 
substance of your communication, which has caused 
us great anxiety and difficulty, and which 'we cannot 
well explain in a letter ; we regret that it is totally out 
of our power to raise the money required for the re- 
lease of the house, and- we now write to you, as to our 
father, and request you to take this house yourself, 
that our good name may remain untarnished. And 
we beg you vull make .some arrangement with the Kha- 
teyhu'ts respecting the mortgage, and endeavour to get 
them to take eight anas in the rupee, which you must 
xindly advance, and take the house as security for the 
same, together with all the deeds and bonds our pre- 
decessors gave relating thereto. We have mentioned 
eight anas, and if you can make the bai’g'ain for four 
the profit shall be yours, but if for twelve then the 
excess you must give ; but above all we entreat you to 

^^It^ , and preserve the good 
iiaine of our fainily. W^^e are far distant, and we give 
_ ilie mansion entirely into your hands, should it requii^e 
any repairs or alteration, have such as may be neces- 
sary made by Baba Ambeykur and Gopal Kessoo Kurum-^ 

sum for which Khateykur hm our 
hon II. 4,o27. If the eight ana arrangement is 
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made, the half will be E. 2,163, two quarters, on which 
sum we agree to pay you interest at the rate of three 
quarters per month, and whatever sums you may ex- 
pend on repairs and alterations we will repay to you 
with interest, and till this is paid we will abstain from 
all right over the mansion. You may keep this letter 
as a deed written by our own hands ; 'whatever rent 
may accrue from, the house you shall have a half-share, 
and we will not reckon it as a set-olf to our debt to 
you : the remaining half -share of rent which may come 
in you must give once to Gopal Punt Tattia, until re- 
payment has been made to you of the sum R. 2,163, 
2 quarters, disbursed on our account to Khafei/hur; 
together with any outlays from repairs to the mansion, 
with interest at three quarters per cent, monthly thereon. 
We renounce all title or right over the mansion ; once 
more we entreat you to rescue us from the difficulty 
with Khateyhur ; we rely on you for the preservation 
of our good name and of that of our family. ’ ’ 

The next purported to be a receipt, dated 9th day of 
Asmi-sood, in the year Salta 1745, (a.d. 1823-4,) 
passed by W amud Row Ratnchuuder, and Esswant 
Anund R,oto Rliateykiir , to Naffain Dhondeo, and Was- 
deo Jenardh'im KJimideykmr, reciting, that Govind Row 
Esswaud, deceased, their grandfathei-, and Sriniwas 
Ro'W, also deceased, their father, lent certain monies to 
Khmule'ykurA ('deceased fathers, Jl/iomfco Gopal, and 
Jenardlitm Gopal Khandeykur, on bond, amounting to 
E. 4,327, the particulars whereof were there set forth. 


1S38. 
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of which E. 3,401 were secured by mortgage of the 


nouse, ana iiie remaining JtC. 926 on their personal 
bonds, and that they, the Khateykurs, m eonsideration 
of the frieudsliip that existed between their respective 
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ancestors, did agree mtli Pandoorung Bullal Pundit, 
^EUNG*" Gopal Kessoo Kiirumbalkur, (on the part of the 

PUNDrr of their own free will and consent, to 

zr. take R. 1,101, and give up all claim to the remaining 

Bal- . ® 

KRISHEN portion of the debt, amounting to B. 3,226, together 

Mahajun^ vdth all interest dne thereon, and all bonds and docn- 
ments relating thereto, and they thereby declared, that 
all other documents relating to that sum were null and 
void, and that thej’’ had no further rights or claim over 
the Khandeykurs’ mansion or its appurtenances, or any 
claim on account of the rents or interest. This docu- 
ment purported to be signed by Wamun Row Ram- 
chimder, and Esswant Anund Roto, and had the names 
of five witnesses attached as attesting the same. 

The Plaintiff also produced a receipt from the Kha- 
ieyJcurs for the above sum of E. 1,101, dated 5th Assin- 

vud in the same year, Saka 1745, and attested by two 
vfitnesses. 

Three of the attesting witnesses to the first receipt, 
Bicca-jee Punt, Mathoora Baee, and Latchman Jadow, 
were examined by letters addressed to them, signed by 
the Commissioner, on which they were directed to in- 
dorse their respective answers, and in that way thev 
severally set forth that they knew the transaction re- 
specting the alleged mortgage to have taken place, but 
by what means they neither of them stated ; and that 
they have placed their signatures to the receipt in ques- 
tion, but neither the signatures attesting the receipts, 

to the answ-ers in question, were proved, 
or admitted to be the hand- writing of the parties in 

The Plaintiff also examined in the same 

T T Ttmloxtck Amb&gkuT, by whom the 

the honse wer$ directed to be done, who 
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replied to the same effect ; and stated that the Plaintiff, 
whenever he made repairs or alterations in the house, 
consulted him thereon. 

The Plaintiff (the Appellant) was likewise examined 
respecting his connection with Oopal Kes^oo. 

On the 12th October 1831, the Native Commis- 
sioner decreed, “ That the house in question was held 
in mortgage by Pandoormig Bullal Pundit, which 
said mortgage bars all rigdit of the said Defendant (the 
Respondent) to attach, in execution of his said de- 
cree, the house of the Khandeyhur family, and the 
claim and suit, which the Plaintiff, Pandoonmg Btdlal 
Pundit, has brought against the Defendant, lialhrislie.n 
Jlurha-jee Mahajun, to raise the attachment from the 
dwelling-hoxise of tlie said Khandeylmr, is established 
and made good,” and decreed the Defendant to pay 


183S. 




ihe costs of tne f 

From this decree tlie Defendant appealed to the 
Zillah Court of Poona, and on the 27th Deceniher 1831, 
that Court, after reciting the proceedings, observed 
“ That the suit was founded on the above-mentioned 
letter alleged to have been sent to Pandoonmg Bullal 
Puiid'it, by Dhondeo juid Wasdeo Khandeykur, who 
were resident in the northern provinces of India, whose 
hand-writing has not been satisfactorily proved, nei- 
ther are there any witnesses to the said paper. That 
the Appellant (the present Respondent) had obtained 
a decree against Khandeykur, and in execution thereof, 
had attached his {Khandeykia'd) house, to obstruct 
which, the Respondent, (the present Appellant,) 
brought an action against him ; but, up to that time, 
he had not urged or brought forward his claim to the 
said house, on the ground that he held it in mortgage, 
and in the outset of the proceedings, gave as his rea- 

r 2 
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son for suing Appellant (Respondent), that the owner 
pandoo- of the property resided in a distant part of Hindostan, 

RUNG i i «/ . 

bullal and, therefore, he appeared, as it were, for him. 

PXJNDlT * 

V. ' Wherefore, taking all these circumstances into consi- 
kwsh'en deration, the Court could not say that the Respondent 
'm^aju^ (Appellant here) had made out his claim on the pro- 
perty, and could not, therefore, confirm the order for 

removing the attachment.” The Respondent (Appel- 

« 

lant) was declared liable to costs in both Courts. 

On the 22nd March 1832, the Appellant presented 
a petition of appeal to the Sudder Dewanny Adawlut 
of Bombay, from this decree ; and upon the motion of 
the Respondent, by order of the Court, various ques- 
tions were put, on interrogatories, to the witnesses, 
whose evidence had been produced on the hearing be- 
fore the Commissioner. 


Bicca-jee Punt, one of the attesting witnesses to the 
deed of release from the Khateyhurs to Khandeyhurs, 
who had already been examined in the mode above 
.stated, being asked who was present when he was 
asked to affix his signature to the deed of release, re- 
plied, that Khateyhur and Pandoorung Brdlal Pundit 
both came to his house ; that Khateyhur said that he 
had received the money, and that he (the witness) af- 
fixed his signature to the document in his own house, 
at the request of Khateyku,r and Pundit. He stated 
also, in answer to a further interrogatory, that the do- 
cument was brought to him by Khateyhur , drawn out 
and executed, and given by him to witness ; that he 
could not state what the contents of the deed of re- 


lease were, as he was only asked to authenticate it 
with his signature, which he did. 


Visa-jee Trimbuch Ambeyhur, whose testimony also 
respecting the transaction had been received by the 
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Commissioner, was further examined upon interroga- 
tories ; and in answer to the question, who wrote or 
who signed the receipt, replied, that he could not from 
his own knowledge say ; that the Pundit told him he 
had obtained a receipt in the name of Khandeykur, 
and that it was already written ; but added, “ I saw 
no witness attest the document in my presence.” To 
an inquiry that it was written in the document, that 
Khateykur had given up the papers and bonds, he 
answered — but how many bonds there may have been, 
or what might have been their purport, as well as that 
they had been given up to the Pundit by Khateykur, 
was all hearsay from the Pundit ; and added, “ I saw 
none of them given over myself.” 

Interrogatories were also addressed to Latchman 
Jadow Bow and Mathoora Baee, both of whom ap- 
peared as witnesses to the deed of release ; but no an- 
swers were obtained from either of them. 

On the 6th June 1833, the Sudder Dewanny Court 
made its final decree, confirming the decree of the 
Zillah Court, with costs. 

From this decree the Appellant appealed to his late 
Majesty in Council ; praying that the same might be 
reversed for the following reasons : — 

I. Because it was proved that the Appellant ad- 
vanced from his own monies, the sum necessary to 
discharge the prior mortgage of the premises, under 
circumstances which gave him a specific lien upon the 
property ; and no evidence has been given, showing 
that any part of the same had been, and in fact no 
part has been, repaid to him. 

II. Because it was proved, that the Appellant has 
made advances for repairs to the premises, under the 
authority of the mortgagor, and there is no evidence 
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that the same has been, and in fact they have not been, 
reimbursed to him. 

III. Because it was proved, that the Appellant has 
acted under the authority of a valid agreement be- 
tween himself and the mortgagors, which the parties 
were competent to enter into, and which it would be 
inequitable to deprive the Appellant the benefit of. 

The Eespondent, however, submitted that the de- 
cree appealed from ought to be affirmed, for the fol- 
lowing reason : — 

Because there was no satisfactory evidence that the 
house of the Khateykurs was ever iii mortgage ; and 
that even if such mortgage did exist, there was no 
proof that the premises were redeemed by the Appel- 
lant, so as to give him any mortgage or lien on the 
said house ; and the Appellant’s whole conduct evinced 
a design to obstruct and defeat the Respondent’s just 
execution against the property of his debtor, A'/mw- 
deykur. 

# 

Mr. Miller, Q. C., Mr. Wigram, Q. C., and Mr. 
Jackson, for the Appellant. 

Mr. Serjeant Spankie, Mr. E. J. Lloyd, and 
Mr. Edmund F. Moore, for the Eespondent. 

The Judicial Committee, without calling on the Ee- 
spondent’s counsel, dismissed the Appeal, — 

Loed Bkougham 

Observing, that the Appellant had shaped his case 
as equitable mortgagee from the Khateykurs, alleging 
that he had paid off, at their request, the mortgage 
due on their property, and therefore claimed to stand 
in the position of the original mortgagee, as if a re^ 
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gailar transfer of the mortgage had been made to him. 
That perhaps he had given sufficient proof of his 'being 
the hand that had paid off the money under the ori- 
g;inal mortgage ; but that it was his ovm money, or 
that he was to stand in the situation of the original 


1838. 

pandoo- 

RUNG 

Bullal 

Pundit, 

V, 

Bal- 

KRISHEN 


mortga’gee, lie had not made out. That the fact of 
any equitable assignment having been made to him de- 
pended upon the letter, which, though he contended 
it was genuine, was not proved ; that there was in fact 
no proof in favour of it, and his own conduct in 
making first a claim on behalf of the infant Wasdeo, 
and not until that failed, any on behalf of himself, 
was a strong argument against him ; and there being 
no proof of the document upon which he now relied, 
their Lordships were of opinion that the appeal ought 
to be dismissed, but without costs. 
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SooEiAH Row, Minor, son of the latel 
Rajah Row Vencata Niladry Row, Ze- 
mindar of Pettapoor (who was the y Appellant, 
original Defendant), by his guardian, 

Chalekany Durma Row 


Rajah Enoogunty Sooriah (the on-) , 

• , j • ,VN f Respondent. 

gmal Plamtitt) 

On Appeal from the Sudder Deivanny Court of 

Madras. 

P. C. Appeal — Suit for mesne profits — Dismissal by Provmcml Court for 
want of satisfactory evidence — Reversal on appeal by Sudder Court — 
Decree affirmed by P. C, without costs. 

The Provincial Court having dismissed a suit for mesne profits, 
on the allegation tliat the evidence on either side was unsatisfactory, 
and that the Plaintifi; had produced spurious accounts and called 
perjured witnesses, the Sudder Court, on appeal, though, dissatisfied with 
the evidence, reversed the decree, and estimated tlie amount of mesne pro- 
fits from the average of the two preceding years, as ascertained in a former 
suit. The decree of the Sudder Court affirmed by the Judicial Committee, 
but without costs. ^ 

30 November This WES Ell Eppeal from a decree made in a suit for 
the recovery of the mesne profits of a certain village 
called Gorasa, in the Zemindary of Pettapoor. The 
suit was instituted by the Respondent against the Ap- 
pellant’s father. Rajah Row Vencata Niladry Row, for 
R. 8,860. 0. 6., the amount (with interest) of the rents 
and profits of the village, received by the Rajah, in 
the years 1823 and 1824. 

The right to the possession of this village had been 
in issue between the same parties in a former suit ; in 
which the Sudder Adawlut at Madras, by its decree, 
dated the 6th February 1823, declared that the Re- 
spondent was entitled to the possession of the village, 
and ordered the restoration thereof, together with the 



73 


ON APPEALS PROM THE EAST INDIES. 


mesne profits from the 28th March 1821, the date on 
which the Appellant’s father, Rajah Vencata Niladry 
Row, had obtained possession, niider the previous de- 
cree of the Provincial Court. 


;8jS. 

SOOPlAH 

Row, 

V. 

RaJaH 

ENOOGUNTY 

Soqkiah. 


The Rajah having appealed from this decree to his 
late Majesty in Council, the Suddcr Adawlut ordered 
that adequate security should be taken from the Re- 
spondent, in whose favour the decree had passed, for 
abiding by any order which should be made upon such 
appeal, and that thereupon the village Gorasa, with 
the produce thereof, for the two years 1821, 1822, 
should be put into his possession, and paid to him, 
together with his costs in both courts. 


In conformity with this order, the Respondent gave 
the required security ; but the Zillah Court made a 
return, stating that the village Gorasa could not be 
put into the Respondent’s possession, in consequence 
of its being at that time Under the Collector’s attach- 
ment, for a balance due to the Government, in respect 
of the Rajah’s Zemindary. 


The Respondent having applied to the Court to be 
put into possession of the village, notwithstanding the 
attachment, was, in pursuance of an order obtained 
from the Board of Revenue, on the 11th Deceit 
1824, put into possession ; but not having receiv 
the mesne profits for the years Swabakanoo and Tarana 
(1823 and 1824), he presented a petition to the Sud- 
der Court, stating that circumstance, when the Court 
expressed its opinion, that there was no doubt of his 
right to the value of the produce of the lands of the 
village, during the period which intervened from the 
passing of the decree in the Sudder Court (6th Feb- 
ruary 1823 ) to the date of its execution (11th Decern- 
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SOORIAH 

Row, 

RaJah 

knoogunty 

SOURlAH. 


her 1824) ; and that if the amonnt were not paid, it 
must form the subject of a new suit, inasmuch as it 
constituted no part of the original claim tried by the 
Sudder Adawlut.” 

The Rajah persisting in his refusal to pay these 
arrears, the Respondent, on the 9th August 1826, 
commenced a suit in the Provincial Court for the 
Northern Division, to recover them, laying the rent at 
E. 8,242. 13. 7., the ascertained value of the produce 
of the village, for the two previous years 1821 and 
1822, which, with interest, amounted to R. 8,860. 0. 6., 
the total sum claimed. 


'Ilia Rajah, by his answer, alleged that his Zemindary 


was in the year, Sivabahanoo (1823) totally unproduc- 
tive, by want of seasonable rain ; that the Collectoi' was 
answerable for the produce of the village for the two 
years in question, inasmuch as that officer had attached 
the whole of the Pettapoor Zemindary, including the 
village of Gorasa, on the 7th May 1823, for an arrear 


of revenue due by him, and kept it under attachment 
during the whole of the two years. He denied that 
the Collector ever took possession of the quantity of 
produce mentioned by the Plaintiff (Respondent), 
though he did not state the quantity which the Collec- 
tor had actually taken possession of. 


In conformity with clause third, section 10, Regula- 
tion XV. of 1816, the Provincial Court recorded that 
i he only point to be proved in the case was the precise 
amount of the net profits of the village Gorasa in the 
years Stvahahanoo and Parana (1823 and 1824). 


Pending these proceedings. Rajah Row Vencata 
Niladry Row died, leaving Sooriah Row (the present 
Appeilant) a minor, his son, and thereupon the proceed- 
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iiigs wGiG coiitiiiiiGcl Egciiiist OlicilBhcmy liis 

guardian. 

Both paitiGS prodiiCGd docuniGiits, and GxaminGd 


1S3S. 

Sooriah 

Row. 

I Zf, 


witnesses to prove and rebut the value of the 
profits for the years in question. 


_ Kajah 

mesiiG enoogunty 


Sooriah. 


On tho 26th April 1826, tho Provincial Court pro- 
nouncGd judgment to ,thG following* otfect i - — Phat iiGi- 
thei party had produced any thing* like satisfactory 
evidence of what was the actual produce of the village 
Gorasa in the years Sivabahanoo and Tarana (1823 and 
1824), and that as the Plaintifl: had produced two spu- 
rious accounts and called two perjured witnesses, his 

claim ought to be rejected, and it was dismissed accord- 
ingly with costs. 


The Eespondent appealed from this decision to the 
Suddei Adawlut at JHGdrccs , and that Court, on the 
20th July 1831, pronounced their decree, in which 
they stated that they agreed with the Judge of the 
Provincial Court, in considering the evidence brought 
forward by both parties, in respect to the extent and 
value of the produce of the village in question for the 
two years in dispute, to be altogether unsatisfactory, 
and not to be depended upon ; but they added that 
''it appeared that the village in question was not in 
possession of the Defendant in the years Swdbahauoo 
and T arana jMid that it was under attachment of the 
Collector previous to the commencement of the former 
year, and held by that ofScer until it was delivered up 
to the Plaintiff in execution of the decree of this Court 
ill December 1824. That it was of no consequence to 
the Appellant (the present Respondent), whether the 


village was in possession of the Eespondent (the father 
of the present Appellant), or whether it was under 


attachment by the Collector through the Eespondent 



to 
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SOORIAH 

ROW, 


7 >, ^ 

F'vA JaH 
Enoogunt/ 
SookIah. 


default ; the loss to the Appellant would in either case 
have been the same ; but as the Bespondent had no 
right to the possession of the village, he must be held 
responsible to the Appellant for the value of such 
profits as the latter would or might have derived if it 


had been left in his possession. That what the value 


of those profits might be, the documents and witnesses 
in this case did not prove ; but it needed only to be ob- 
served, that the Defendant himself rated the produce 
of this very village, in his suit. No. 2 of 1820 of the 
Provincial Court for the Northern Division, at B. 
8,132. 2., for two years ; and the Northern Provincial 
Court, in their decree in that suit, awarded in his fa- 


V oui B. 4,011. 11. 2., as the value of the profits of 
the year Pramadi, and according to the plaint, B. 
8,242. 13. i. have been paid to the Plaintiff on account 
of the profits of the two years, Vishoo 1821-2 and 
Chittrahliano 1822-3, up to the date of the decree of 
the Sudder Adawlut in the appeal suit bfeore alluded 
to. It might, therefore, very fairly be inferred that the 
sum claimed by the Appellant as the value of the 
mesne profits of one year, viz., B. 4,121. 6. 9., is not 
considerably over-rated, if over-rated at all. Taking, 
therefore, the valuation put upon one year’s produi 
by the Provincial Court as lower than that estimated 
by the late Defendant, the Sudder Adawlut considered 
t re Appellant entitled to recover from the Bespond- 
ent the principal sum of B. 7,023. .6. 4., being the 


...... i^xonts or me trvo years and Taran 

a ter deducting B. 1,000, which the Appellant a 
mitted that he collected after the village was restored 
mm.” The Court further awarded, that the Besponde: 
fc loiild pay to the Appellant interest, upon B. 4,01 
■‘■' 2., from the commencement of the year Tar 
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AA lioii tli£it funount bGcaniG duG, up to tlio date of tliis 

decree, at 12 per cent, per annum ; and interest upon sooriah 

R. 3,011. 11. 2., from the commencement of the v. 

year Partheeva up to the same date, at the same rate enoogunty 
of interest, together ^vith all costs. sookiah. 

From this decree the Appellant appealed to his late 

Majesty in Council, praying for a reversal of the above 

decree, and in support thereof relied on the following 
reasons : — 

I. Because the attachment was owing to the failure 

of the harvest, and not to the default of the Zemin- 
dar. 

II. Because from the fluctuations of the crops, the 
profits of the year Prcimathi (.a. d. 1819) was no evi- 
dence of the profits of the years in question, to wit, 

A.D. 1824 and 1825. 

* 

MI. Because the estate of the late Pcsjcih Row Pen- 
cata Niladry Rmv was only answerable for the amount 
of profits which could be collected without any wilful 
neglect or default, and it was proved that the amount 
collected in the years in question was actually much less 
than the amount decreed to be paid in respect thereof, 
and there is no evidence of any wilful neglect or de- 
fault in making the collections. 

IV. Because it was proved, that a balance and cur- 
rent demand, amounting together to more than half of 
the profits of the two years in question, remained to 
be collected, when the Respondent took possession, 
and he had therefore no title to recover the amount 
which so remained from the Appellant. 

Y. Because the Respondent wilfully evaded the 
proof of the actual collections, which he might, 
ought to have proved, by giving the authentic aecounts 
in evidence, 
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Row, 

V. 
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The Eespondent however insisted that the decree 
sooRiAH api>ealed from ought to be affirmed for the following’ 

Row, ^ 

2 ,. reasons 

enoogunty Because tlie Respondent s title to tlie villasre 
SOORIAH. Qorasa was established by the decree of the 26th Fel- 

ruary 1823, from the date of which he became clearly 
entitled to the produce and profits thereof. 

II. Because the Appellant’s father having, after the 
passing of the aforesaid decree of the 26th February 
1823, illegally withheld from the , Respondent the pos- 
session of the village, and having fraudulently caused 
or permitted the village to be attached, with a view to 
clef eat the Respondent ’s rights, and to obstruct the 
coulee of Justice, he was bound to render a Just ac- 
count ot the inteiim rents, and to pay the amount to 
the Respondent, and the Court was Justified in making 
every fair intendment against a wrong doer, who 
r-as bound but omitted to adduce satisfactory proof of 
the actual amount of the skts, and of the actual 

amount received from the Ryots during the period in 
c]uestion. 

III. Because the mode adopted by the Sudder 
Adawlut, of estimating the profits of the village (to 
winch the Respondent was clearly entitled) for the years 
J 823 and 1824, from an average of the produce ad- 
niitied by him for the two preceding years, was, under 
the circumstances, a fair and equitable mode of ascer- 
taining and adjusting the amount of the Respondent’s 
(lemand, and ought not to be disturbed or altered. 


Miller, Q. C., Mr. Wigram., Q. 0., and Mr 
■kson, for the Appellant. 


r. Serjeant SpanUe, E. J. Uoyd,^?aA 
Edmund F, Moore, for the Respondent. 
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The Chief Judge of the Court of Bankruptcy : 

It is not necessary in this case to enter into a con- 
sideration of those circumstances which led to the 
])rosent action, because the. whole issue between the 
parties was by the conduct of the Court itself, and 
by the assent of the parties, reduced to this simple 
question, “ The only point to be proved in this case, 
is the precise amount of the net profits of the village 
of Gorasa in the years Swabahanoo and Tarana (1823 
and 1824).” By this their Loi’dships understand the 
Court to state that the only question for the parties to 
direct their proof to, was, what was the real value of 
the property during those two years, or in other words, 
what was the amount which the Plaintiff had lost in 
consequence of his not being in possession of that 
property to which he was entitled. 



SOOKIAH 

Row, 


V. 

RaJah 

Enoogunty 

t^OORIAH. 


The Court before whom this plaint was first brought 
was so dissatisfied mth the evidence on both sides, 
that they took the extraordinary course of dismissing 
the suit altogether, making the Plaintiff pay the costs. 

Now., it is obvious from the evidence before the 
Court, that the Plaintiff was entitled to something, 
and the Court ought to have ascertained, in the best 
manner it could, what that was ; it ought to have 
given nominal damages, and ought not to have made 
the Plaintiff pay the costs when he was entitled to 
something ; but upon the appeal, the Court of Sudder 
Adawlut seems to have been dissatisfied vfith the 
great mass of evidence given on both sides, and they 
therefore, agreeing with the Provincial Court, that the 
evidence was altogether unsatisfactory and not to be 
depended upon as to the actual produce, proceed to 
say,— “ What the value of those profits may be, the 
documents and ■witnesses in this case will not prove ; 
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^3^ but it need only bo observed, that the Defendant him- 

rated the produce of this very village in his suit, 

kajaii ^ Provincial Court for the 

enoogunty Northern DNision, at R. 8,132. 2. for two years, and 

the Northern Provincial Court in their decree in that 
suit, avv’-arded in his favour R. 4,111. 11. 2. as the 
value of the profits of the year Pramadi, and ac- 
cording to the plaint, R. 8,342. 13. 7. had been paid 
to the Plaintiff on account of the profits of the two 
years Vislioo 1821-2, and CUttrahhano 1822-3, up 
to the date of the decree of the Sudder Adawlut in 
the appeal suit before alluded to ; it mny therefore 
\eiy faiily be inferred, that the sum claimed by the 
^^ppellant as the value of the mesne profits of one 
year, viz., R. 4,121. 6. 9., is not considerably over- 
rated,^ if it be over-rated at all,— and then they proceed 
to adjudge to the Plaintiff something less than would 
be due upon that calculation, after deducting from 
that amount 1,000 rupees received by the Plaintiff him- 
self. It is impossible for the Court to say, that the 
fact of the Defendant himself or of those under whom 
the present Appellant claims ; that the Defendant 
himself in that ■ suit, having claimed the sum of R. 
8,000 for two years before, and received half of it for 
one jeai s profit, and there having heen double that 
sum paid into Court for two years’ profit, — ^that these 
facts did not amount to evidence to guide the Court 
and to satisfy them that it was a fair average value, 

respect of which that account 
was taken, were the years immediately preceding 
1823 and 1824, the profits of which were under dis- 

saying -what the value of the evi- 
dence would have been if there had been any contra- 

there had been any circum- 
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stances to show that the value of those years was less 
than that of the preceding years or anv other eircum- sooeiah 
stances, still it is enough to say, it was evidence upon ». 
which the Court might, in the absence of any other enooguniv 
proof, found its judgment, and that it was a fair cal- 


culation of the profits of the years 1823 and 1824. 
The Court has discarded altogether the evidence of 
the Defendant, as well as the other evidence of the 


Plaintitf, and if their Lordships, upon looking at the 
evidence for the Defendant, could see that it placed 
vdthin reach any means of saying how much less than 
that sum, the produce of the years 1823 and 1824 
was worth, they would have availed themselves of the 
opportunity thus given of correcting any error into 
which the Court of Sudder Adawlut might have fallen 
in taking the amount of preceding years ; hut when the 
evidence of the Defendant is looked at, it really seems 
to be perfectly valueless, because it depends upon the 
testimony of two witnesses, V olaty Ramcurapa and 
Volaty Hanoonranloo, who state, according to their 
judgment, what the assessment of those two years 
actually was ; but they are not the persons makin g the 
assessment, they had no accounts to produce to cor- 
roborate it, and thej^ are speaking at a distance of ten 
years. The first vdtness states that he is a Mirasadar 
or Curnani* of Oorasa, from which it would seem he 
had been the person making out the account, but, upon 
an esaminationx of the evidence, we fin d he was not the 
person making out the account, but his younger bro- 
ther, and all the ground upon which he builds his tes- 
timony, that the assessment in 1823 was R. 950, and in 
1824, R. 860, seems to rest, upon what he states after- 
wards as a fact, that he used to see these accounts, when 

* Account ant or register of a village.^^ 

^ 11—12 
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the parties had an opportunity of producing the accounts 
^ow!^ themselves, and the parties v^ho made the account ; the 
Rajah cannot receive that as evidence of the fact of 

assessment having been to that amount— he did 
not make it ^he borrowed his knowledge from seeing 
the accounts only, and it therefore is not I’eceivable as 
evidence of the actual amount of the assessment. The 
evidence of the next witness is more loose ; though he 
states some knowledge corresponding with the other 
witness, he had no personal knowledge of it, and very 
slight means of knowledge ; indeed, he says, “ As mv- 
self and the Gorasa Curnmn, named Valati Came Ras, 
are cousins, and as I used to go to Gorasa occasionally, 
having a Mariatn there, I understood the above cir- 
cumstances which, being translated, means he 
and I used to talk them over, and that was our under- 
standing : but w^here is the cousin, why was not he 
called— if it was to depend upon the evidence and the 
account of the Cimiam, why was not he called, having- 
made the assessment, to prove the. value ? The accounts 
were not to be the measure of the value, but the 
knowledge of the person making the assessment would 

e evidence, and it might be very strong evidence of 
what the value was. 

* 

Those being the only two witnesses who interfered 
with the conclusion drawn by the Court, that as the 

leJr 4,000 and odd rupees in 

^ , 1820, 1821 and 1822, that, therefore, they 

l^t it was about the same in 1823 and 

*824 : It seems to their Lordships that they cannot 
question the decision the Court has come to in 

adjudging to the Eespondent that amount, mtims the 

sum he IS proved or admitted to have received, R. 1,000 
and therefore that the judgment of the Court below 
must be affirmed, but without the costs of this appeal 



ON appeals from the east indies. 


Stephen Lazae ehcI his wife Thamar ) 

Lazar - . ^ _ _ ? Appellants, 

COLLA Eagava Chitty - - . ■ Respondent.^ 

On Appeal fro^n the Sudder Dewanny Court of 

Madras. - 

Testator— Equitable 

sta. pagodas reserved by a ^estatof f.om Ids 

in pursuant 'r grand-daughter, having 

1 pursuance ot the directions contained in the Will, been nut in 

strict settlement by the Executors, and subsequently ’ secured ^by a 

? alZt n® to the' trusted of the 

real PsHtP J'f equitable charge upon the whole of the 

p-ff f ,^‘*®t^tor, and there being no evidence of the 

mLr a* writ^’o/ pvl charge, the sale of a portion by the Sheriff of Madras, 
uncier a writ oi execution declared to be invalid. 

««ere.— Whether the Sheriff of Madras can under a fieri facias 
issued out of the Supreme Court, directing him to seize and put up 

.r- ; ■ chattels within the jurisdiction of the Supreme 

Co'mt,- seize and sell lands and chattels in the Mofussil. 

This "wes eh A.ppGEl from tliG dGcrGG of tliG Siid.d.Gr 3 December 
Court of Madras, confirming a sale made by the Sheriff 
of Madras, under a writ of fieri facias, issued out of the 
Supieme Court, of certain real estates, comprising 
amongst other property two villages situate in the 
'Mofussil, and without the jurisdiction of the Supreme 
Court : upon the whole of w^hich, an equitable charge 
had been created, by the: vidll of one of the Appel- 
lant ’s ancestors in her favour. 

Shamier Sultan, an Armenian Merchant of llfadms/ 
was at the time of his death possessed amongst other 
property of the villages of tdie Noonibul arid Poolium^ 


'^ Present : Mernber^^^ 
Lord Denman, The Chief 
Sir Herbert Jenner, 


the Judicial Co^zw-#f<?£!,----~Lord Brougham, 

of the Court of Bankruptcy, and 
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in the Talook of Manimungalum, Zillah Chingleput, in 
the Presidency of Madras, together with a Bungalow 
and other premises in the same villages, and also of a 
mansion and premises, situate in the Armenian Street 
at Black Town, sa\di various other houses and premises 
in Madras. Shortlv before his death, w^hich happened 
some time about the year 1797, he made his Will, 
whereby he directed certain sums of money, amounting 
to 12,000 star Pagodas, to be reserved out of his estate, 
and bequeathed the same to his great grand-daugh- 
ter, Thamar Lazar, one of the Appellants, directing 
that in the event of her marriage with a person of the 
Armenian nation, the same should be put in strict 
settlement, and he appointed his son John Shamier, his 
grandson Nazar Jacob Shamier, the father of the 
Appellant Thamar Lazar, and some other persons 
executors of his Will. 

Nazar Jacob Shamier, alone proved the Will, John 
Shamier having declined to act ; and the other executors 
having died, he became the sole acting executor, and 
as such entered into possession and receipt of the rents 
and profits of the villages, together with the Bungalow, 
and other premises and houses in Madras, and con- 
tinued in such possession dowm to the time of the 

mortgage thereof, made to the trustee of the Appel- 
lants. 

On the 17th of February 1814, the Appellant Thamar 
Lazar, then Thamar Nazar Shamier, intermarried with 
the Appellant Stephen Lazar, a person of the Arme- 
nian nation. 

By an Indenture of settlement, dated” the 15th of 
February 1814, made and executed by the Appellant 
Stephen Lazar of the first part, the Appellant T/iawar 
Lazar, then Thamar Nazar .spinster, of the 
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second part, Nazar Jacob Sliamier, described as the 
acting executor of the last AVill and testament of Stephen 

Shamier Sultan, of the third part, and Jacob Nazar andtis'wife 

SJiamier, eldest son of Nazar Jacob Shamier, of the 

fourth part, after stating the intended marriage between colla 
Stephen Lazar, and Thamar Nazar, and reciting the kagava 

® CHITTY. 

facts above stated, and reciting also, that an account 
bad been stated betw^een Thamar Nasar Shamier, 

(with the privity of Stephen Lazar, her intended 

husband,) and Nazar Jacob Shamier, as the acting 
executor, in respect of the sums bequeathed by the 
testator, and that it had been found and admitted, 
that the principal sum of 12,000 star pagodas, given 
to Thamar Nazar Shamier by the Will of Shamier 
Sultan, and also the sum of 8,000 star pagodas for , 
balance of interest accrued upon the same, (amounting 
in the whole to the sum of 20,000 star pagodas,) were 
then due from Nazar Jacob Shamier as such acting 
executor, and were subject and applicable to the trusts 
and purposes therein declared. And reciting that 
Thamar Nazar Shamier as the only daughter and one 
of the three children of Meerjaun Nazar Shamier 
deceased, (who was the A^nfe of the ssiid Nazar Jacob 
Shamier, and who Avas one of the two daughters of 
Joseph Lazar ‘And Gatherine Joseph Lazar, lormBrly ot 
Bombay, and then respectively deceased,) was entitled 
to a certain distributee portion or share of the estate 
possessed by Gatherme Joseph Lazar previously to 
her death, consisting wholly or for the most part of 
property which had been • realized by her, as adminis- 
tratrix of the estate of her husband Josep/i Xosar 
deceased, which estate of Joseph Lazar And Gatherme 
Joseph Lazar, in so far as Thamar Nmar Shamier, J 
Jaaoh Nazar Shamier and Joseph Nazar Shamier wexe 



86 


CASES IN THE PEIVY COUNCIL 


1838-^ interested, was then subject to the control and order of 
Stephen the Court of the Eecorder of Bombay. And reciting, 
and his wife that it had been agreed, upon the treaty for the mar- 
^ZAR,'' riage, that all the interest and expectant property of 
coLLA TJiamar Nazar Shamier, in right of her mother, or 
ragava othei'wise, in the estate of Joseph Lazar, or of Catherine 
Joseph Lazar, should be received by Jacob Nazar 


Shamier as a trustee, for the purposes and for the 
trusts, in respect of the last mentioned property therein 
declared. It was witnessed, that in consideration of 
the intended marriage, and in the execution and per- 
formance of his trust and duty, as the acting executor 
of the Will of Shamier Sultan, Nazar Jacob Shamier, 
for himself and his heirs, executors and administra- 
tors, covenanted with Jacob Nazar Shamier, and his 
executors, administrators, and assigns, that as soon as 
the intended marriage should have taken effect, and 
until the birth of a child, he, together with John 
Shamier, or other the executors of the Will of 
Shamier Sultan, and the survivor of them, should stand 
possessed of, and interested in, the principal sum of 
20,000 star pagodas, in trust to abide the provisions 
and dispositions made by the Will of Shamier Sultan, 
in the event of Thamar Nazar Shamier dying with- 
out issue of the marriage. And that so soon as 
a child should be born of the marriage, then 
that he, and also J ohn Shamier or the survivor of 
them, or the executors or administrators of such 
survivor or other, the representatives for the. time 
being of Shamier Sultan, should pay or cause to be 
paid into Jacob Nazar Shamier, or his executors 
or administrators, or other the trustees or trustee for 
the time being of that indenture^ the said 20,000 star 
pagodas, and all such accumulations of interest and 
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piofit as sliould Lave been made tbereupoii respectively 
from the date thereof. And it was covenanted and 
agreed by all the parties, for themselves and their 
respective heirs, esecntors and administrators, and 
declaied to be the true intent of the parties, that as 
well all the property, interest, and expectancy of Thamar 
Nasar Shamier, in or to, or forthcoming, or to be 
derived from the estate of her maternal grandfather 
Joseph Lazar, or the estate of her maternal grandmother 
Catherine Joheph Lazar, as also the whole and every 
part of the sum of 20,000 star pagodas, when the same 
or any part thereof should, after the birth of a child of 
the mariiag'’e, be paid from the estate of Sha^nier 
Sultan to the trustees ; should be subject to and 
received, holden, paid, and applied upon and for the 
trusts, intents, and purposes therein declared, and the 
provisions therein made concerning the same : viz. 
upon trust that Jacob Nazar Shamier, ox his executors 
or administrators forth^vith, or as soon as conve- 
niently and practicably might be, after the said in- 
tended marriage, should, by the ways- and means 
therein mentioned, get in and receive the distributive 
share or shares of the said Thamar Nazar Shamier, of 
and in the estates of Joseph Lazar and Catherine Joseph 
Lazar respectively. And upon trust when and so soon 
as the sum of 20,000 star pagodas, and also the 
monies and property last thereinbefore referred unto, 
as receivable from the estates of JosepJi and 

Catherine Joseph Lazar , should be received, to lay out 
and invest, and from time to time to keep invested in 
the name of Jacob Nazar Shamier, or in the name or 
names of the trustee or trustees for the time being, the 
whole of the same monies and funds, in the purchase, 
or on the mortgage of real property within the limits of 


183S. 

' , ' 
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■S38.^ Madras, or on the pledge of jewels or other valuable 
Stephen personal property, or in the public securities of some 
anci his wife or oiie of the British Governments in India, as by the 
trustees for the time being should be considered most 
colla eligible expedient, and to vary, exchange, or renew 
ragava or any of such property, or securities from time to 
time as there should be occasion ; and to receive such 
rents, issues, and profits, and also such dividends, 
interest, and proceeds as they should respectively 
become due and be receivable, and pay unto Thamar 
Nazar SJiamier, or permit her to receive during her 
natural life, the whole, or a competent and sufficient 
part of the same rents, issues, dividends, interest, 
profits, and proceeds, to the intent that the same might 
be applied in so far as should be needful for the main- 
tenance of her, and of such children, if any, as should 
be of the intended marriage, independently of the con- 
trol, debts, or engagements of Stephen Lazar her in- 
tended husband : and after her decease ; upon trust 
to stand possessed of the same, for the benefit of 
such persons, in such portions, manner, and form, and 
payable at such times as she by an^^ deed, instrument, or 
writing, or by her last Will and testament in writing, 
or any writing purporting to be, or in the nature of her 


last Will to be subscribed by her in the presence of, 
and to be attested by, two or more credible witnesses, 
should give, dispose of, limit, appoint, or bequeath the 
same ; and for want of such gift, disposition, limitation, 
appointment, or bequest : upon trust to stand pos- 
sessed thereof, for all such children, or only child, as 
should be of the intended marriage, equally i:^ more than 
one, and if but one, then for that one; to be pay- 
able to sons at twenty-one, and to daughters at twenty- 
one, or day of marriage, which should first happen. 
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with trusts for maintenance and education ; and in case 
of failure of all such issue or their death, under twenty- 
one, to be distributed according to the statutes of dis- 
tributions among the then next of kin of TJiamar 
Nazar Shamier. And it was thereby declared to be 
the understanding and agreement of the parties, that 
after the solemnization of the marriage between Stephen 
.Lazar and Thamar Nazar Shamier, and until a child 


1838. 
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Lazar 
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wifeXHAMAR 
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Ragava 

Chitty. 


of such marriage should be born, Nazar Jacob Shamier, 
and the representatives for the time being of Shamier 
Sultan, should pay and apply the interest and pro- 
ceeds which might by them be derived of, from, or 
in respect of the aforesaid sum of 20,000 star pagodas. 


towards and for the occasions of Stephen. Lazar and 
Thamar Nazar Shamier, in so far as might be con- 
sistent with the Will of Shamier Sultan, and that 
if Thamar Nazar Shamier should depart this life with- 
out issue of the marriage,, then Nazar Jacob Shamier 
and the representatives for the time being of Shamier 
Sultan should apply the monies, funds, and securities 
according to the directions and provisions contained in 
the Will of Shamier Sultan, And it was further cove- 
nanted and agreed by and between all the parties, and 
declared to be their intent and meaning, that e/acoh 
Nazar Shamier and his executors and administrators, 
and the trustees for the time being of the trust premises, 
at their or Ms discretion, as to all or any part or 
parts of the rents, issues, dividends, interest, pro- 
ceeds, or profits which should, from time to time 
arise or be made from the several sums of 12,000, 
and 8,000 pagodas, or any parts or part thereof, 
or from^ t^^ or funds to be derived from 

the estates aforesaid ; or which might be invested and 
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1838. wliieh should not have been by the trustees applied 
Stephen for or towards the trust purposes thereinbefore men- 
andiiis tioned, should lay out and invest the same in the 
purchase of any houses, buildings, or lands within the 
limits of Madras, or by way of mortgage upon any 
such property, or by way of pledge upon jewels or 
other valuable articles,, and that all such houses, lands, 
buildings, securities, and property, when purchased or 
accepted by way of mortgage or pledge, should be 
subject in all respects to the same trusts as those 
thereinbefore declared, to which the principal funds or 
securities from which such rents, issues, dividends, 
interest, profits, and proceeds might have arisen, 
were by that Indenture subjected to. And in the In- 
denture was contained a provision for the appointment 
of a new trustee in the room of Jacob Nazar Shamier, 
if he should die or desire to be discharged, or should 
refuse to act before the trusts of the Indenture had 
been fully performed. 


The marriage was accordingly solemnized, and there 
was issue three children, who were living at the period 
of the institution of the suit out of which the present 
appeal arose. 


In the month of April 1819, no part of the principal 
sum of 20,000 star pagodas having been paid by Nazar 
Jacob Shamier to Jacob Nazar Shamier, the trustee of 
the settlement, and there being an arrear of interest 
due ixom Nazar Jacob Shamier in respect thereof, he 
agreed to secure the payment of such principal sum 
and interest to the trustee upon the trusts of the 
settlement, by a mortgage of the aforesaid villages of 
Noombul and PooZmm&Mt together with the Bungalow 
and other appurtenances, and the mansion-house in 
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Black Town, and other houses and premises in ^^ 3 ^. 

Madras, part of the testator Sha-mier Sultanas estate ; Stephen 
and accordingly a Mortgage-deed, bearing date tbe L'dtS 

20th of April 1819, was executed by Nasar Jacob 
Shamier, which was as follows : “ To all to whom 

j 1 COLLA 

these presents shall come, whereas, by an Indenture of i^agava 

' ' V Chitty* 

Settlement bearing date the 15th day of February 1814, 
made and entered into previous to the marriage of 
Thamar Nazar Shamier, spinster, with Stephen Lazar, 
it was by the said Indenture recited that Shamier 
Sultan, formerly of Madras, deceased, did in his 
lifetime, in and by his last Will and testament, written 
in the Armenian language, bearing date the 12th day 
of May 1797, give and bequeath unto the said Thamar 
Nazar Shamier, two sums of 6,000 pagodas, amounting 
in the whole to the sum of 12,000 pagodas, which 
together with interest accrued due thereon, up to the 
day of the execution of the said deed, amounted to 

20.000 star pagodas, and further reciting as therein is 
recited, and by the said Indenture of Settlement it was 
covenanted and agreed, on the part of the said Nazar 
Jacob Shamier, as executor of the Will of the said 
Shamier Sultan, that when and as soon as the said 
recited marriage between the said Stephen Lazar and 
Thamar Nazar Shamier should take effect, and until 
the birth of a child of the said marriage, that he, the 
said Nazar Jacob Shamier, should stand possessed of 
and interested in the said several principal sums of 

6.000 and 6,000 pagodas, amounting together with * ^ ^ 
interest aforesaid, to the sum of 20,000 pagodas, 
upon the trusts, and to and for the uses in and by the 
said Indenture of Settlement declared ; and that so 
soon as a child should be born of the sa.id intended 
marriaare, then that the said Aasar Jacob Shamier. ox 
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1838. j^ig survivor, or the executors or administrators of such 

Stephen survivor, or other the representatives for the time being 
Lazar 

and his of the Said Shamier Sultan, deceased, should well and 

™'^lazar f mly P^y or cause to be paid unto Jacob Nazar Shamier, 

coLLA trustee appointed in and by the said Deed of Set- 

ragava tlement, the said several sums therein and hereinbefore 

particularly mentioned, amounting in the whole to the 

sum of 20,000 star pagodas, and all such accumulation 

« 

of interest and profit as should have been made thereon, 
previous to the date of the said Deed, in trust, to be 
applied by him the said Jacob Nazar Shamier as such 
trustee to the uses expressed and declared in and by 
the said Deed of Settlement ; And whereas the time 
limited by the said Deed of Settlement for the payment 
of the said sum of 20,000 star pagodas has long since 
elapsed, and the said Nazar Jacob Shamier, as sole 
acting executor of the Will of the said Shamier Sultan, 
has on his part failed in the performance of the stipu- 
lation and conditions expressed in and by the said Deed 
of Settlement, and hath not as yet paid the said sum of 
20,000 pagodas into the hands of the said Jacob Nazar 
Shamier, the trustee appointed in and by the said Deed 
of Settlement ; Now these presents witness, that the 
said Nazar Jacob Shamier, for and in consideration of 
the said sum of 20,000 pagodas, now justly due and 
owing by him as the executor of the said Shamier Sul- 
tan, and which, doth, ot Tight helong to the s&id Thamar 
Nazar Shamier, subject to the trusts expressed in the 
* said Deed of Settlement, hath mortgaged, assigned, 

^ ^ and set over to the eaid Jacob Nazar 

Shamier, and by these presents doth mortgage, assign, 
and set over to the said JacoZ? Nazar Shamier, 
trustee as aforesaid, the following landed pro- 
perty, (that is to say) the villages of N oomhul and 
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Pooliumhut, the family-hquse of the late Shamier 8ul- 

fan, situated in the Armeniaii-street in the Black Town Stephen 

of Madras, and No. 8, the ground situated on the and his 

south side of the said family-house, facing on the east 

the Armenian-street, and on the south Errabauly- colla 

street, the house situated on the south side of the said 

^ L^HITTY. 

family-honse facing towards the said Errabauly-street 
No. 27, the house No. 105 situated in the Armenian- 
street, and occupied by Mr. Jacob Arathoon, and the 
house No. 26 in Errabauly-street now occupied by 
D. Slierriman, Esq., to have and to hold the said 
villages, ground, and hoiises respectively, with the 
rents, issues, and profits thereof, - unto him the said 
Jacob Nazar Shamier as such trustee as aforesaid, or 
unto such other person, or persons as shall or may 
from time to time hereafter be appointed, tnistee or 
trustees of the said hereinbefore recited Deed of Settle- 
ment, until by receipt of the rents, issues, and profits 
thereon, the said sum of 20,000 star pagodas, and all in- 
terest now due or hereafter to grow due thereon, shall be 
fully paid and satisfied, and no longer. In witness, &c.” 

Upon the execution of the above Mortgage-deed, 

Nazar Jacob Shamier delivered over to the Respondent, 

Stephen Lazar, {Jacob Nazar Shamier, the trustee, being 
at the time a lunatic,) the perwanna by which the reve- 
nues of the villages were assigned by the Nawaub Wal- 
lajah, and certain acknowledgments by the English 
Government, of the right of the Shamier Sultan to such 
villages under such grant, and the Respondent held such 
documents and the Mortgage-deed until the appointment 
of Stephen Narcis to he a trustee of the settlement! but 
Nazar Jacob Shamier, as such acting executor of 
Shamier Sultan, Gonimned m possession of the villages^ ^^^^^^^^^^^^^^^^^ ^^^^^ 
and other mortgage premises. 
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In the month of February. 1821, the whole of the 
principal sum being unpaid, and all the interest thereon 
from the date of the mortgage, the Appellants, Stephen 
Lazar and Thamar Stephen Lazar his wife, and their 
children, Lazar Stephen Lazar, Heripsimah Stephen 
Lazar, and Lazar Stephen Lazar, by the Appellant, 
Stephen Lazar, their father and next friend, filed a bill 
in the Supreme Court at Madras, on the equity side, 
against Nazar Jacob Shamier, Jacob Nazar Shamier, 
John Shamier (as one of the surviving executors who 
had intermeddled ^\dth the estate of Shamier Sultan), 
and Joseph Nazar Shamier, and against Chinna Tambi 
Moodely (as claiming some lien in equity upon the 
houses and premises at Madras, part of the estate of 
Shamier Sultan, comprised in the aforesaid Mort- 


gnge-deed of 1819, by force of the possession of some 
title deeds, deposited in his hands by Nazar Jacob 
Shamier) for an account and payment of what was due 


for principal and interest on the above legacy, and that 
the same might be secured in Court upon the trusts of 
the settlement, and if necessary, for a foreclosure and 
sale of the villages and other mortgaged premises, and 
that the deficiency of such sale, if any, might be made 
t 50 od bj the executors, or out of the general assets of 
the testator, A/ioimer Sultan; and to remove Jaco& 
Nazar Shamier, from being a trustee of the said settle- 
ment, upon the ground of his incapacity to act. 

^ January 1823, one Chinna Tambi Moodely obtained 
judgment at law by confession in the Supreme Court 
qX Madras on the Plea Side, against Nazar Jacob Sha- 

Shamier tor two several sums 
of 49,000 and 3,880 pagodas and costs, the amount of 
the penalties of two bonds of Nazar Jacob Shamier 
Joseph Nazar Shamier and about tb^ - 
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De Fries and Go. of Madras also obtained judgment 
in the Supreme Court, on the Plea Side, against Stephen 
Jacob Nazar Shamier and Joseph Nazar Shamier fox andhu 
26,000 pagodas, the penalty of another bond and costs, 

which they subsecjuently assig'ned to Chinna Tawibi colla 
Moodely. ragava 

' . CHITTY. 


Being thus in possession of these judgments against 
the Shamiers, Ghinna Tambi Moodely sued out of the 
Supreme Court at Madras two writs of fieri facias for 
their several amount. Both writs Avere in the ordinary 
form, commanding the Sheriff to levy of the houses, 
lairds, debts, and other effects, real and personal, 
of Jacob Nazar Shamier and Joseph Nazar Shamier, 


ivifJmi the jurisdiction of the Supreme Court-, the amount 


of the penalties of the bonds. 


Pending the execution of these writs, and on the 3rd 
of June 1823, the Appellants obtained an order nisi 
in the cause already instituted by them against the 
Shamiers and Ghinna Tambi Moodely, to restrain the 
Sheriff from selling or disposing of the villages, houses, 
and premises comprised in the above-mentioned Inden- 
ture of Marriage Settlement, and Assignment of Mort- 
gage until the final hearing of the cause. 


The Cause did not come on to be heard until April 
1826, previous to which Jacob Nazar Shamier died, 
having by his Will appointed Nazar Jacob Shamier Ms 
executor, against whom the suit was duly revived, but he 
having made default in appearing, the Plaintiffs were 
allowed to take such decree against him as they could 
abide by ;tfie bill being taken pro, cow/es-so against Joseph 
Nazar Shamier'; bxrt as against the Defendant JoTim 
Shamier, who it appeared had not acted in the trusts of 
Shamier Sultan’s 'WAX after the date of the settlement 
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of the 15th of February 1814, and as against Chinna 
Tambi Moodely, the Bill and also the order nisi of the 
3rd of Jtiwe was dismissed with costs. 

By Indenture bearing date the 20th July 1826, 
made in pursuance of the powers contained in the 
Appellant’s marriage settlement, Stephen Narcis was 
appointed a trustee in the room of Jacob Nasar Shamier 


deceased. 


By an Indenture of release and assignment, of 
the 21st day of July 1826, made and execiited by Nazar 
Jacob Shamier of the one part, and Stephen Narcis 
as such trustee of the other part, reciting the Mort- 
gage-deed of the 20th of April 1819, and that there 
was then due and owing to Stephen Narcis, as substi- 
tuted trustee of the settlement, iipon the mortgage 
security, the principal sum of 20,000 pagodas, and 
all interest from the date of the mortgage ; and fur- 
ther stating' the bill and the decree nisi obtained in 
the Supreme Court against Nazar Jacob Shamier, and 
that the Appellants had consented to abandon and 
discontinue the suit against him, upon condition that 
he would for ever foreclose and debar himself of all 
equity of redemption, in the villages ot Noombul 
and Pooliumbut, and the houses and other property 
comprised in the mortgage deed, to and in favour 
of Stephen Narcis, upon the trusts of the marriage 
settlement, Nazar Jacob Shamier, for the consideration 
therein mentioned, which he had agreed to do, released 
and assigned all his estate and equity of redemption 

in the aforesaid villages, with the appurtenances, 

» ■ ■ ■ . ■ ' 

together with the houses and other property com- 
prised in the mortgage deed of April l819, to Stephen 
-Yarns as trustee upon the trusts of such marriage 
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settlement for the Appellants ; and at the same time *^ 38 . 

and by a separate instrument the Appellants executed Stephen 

a general release to Namr Jacol Shamier from all Lfus 
demands. wifeXHAMAR 

Lazar, 

In consequence of the above suit having been colla 
aismissed as against CMnna Tamhi Moodely, he on chitty 
the 22nd of July 1826, proceeded to sue out another 
writ of fieri facias against the goods and chattels of 
Nasar Jacob Shamier and J oseph Nasar Shamier with- 
in the jurisdiction of the Supreme Court of Madras. 

On the 24th of the same month the Sheriff made a 
return both to the writ issued at the suit of De Fries and 
Co., and also to that last mentioned, in which he enume- 
rated amongst the property seized both the houses in 
Black Town and the two villages of Noombul and Poo- 
liumhut, the property of the Shamier SxMan. On the 28th 
of July 1826, Nazar Jacob Shamier, for himself, and as 
executor of Jacob Nazar Shamier and Joseph Nazar 
Shamier, gave notice to the Sheriff that the aforesaid 
villages were not their property, nor were they in any 
manner interested therein, nor were they the estate of 
Jacob Nazar Shamier deceased ; and on the next day 
the Appellants and Stephen Narcis gave notice to the 
Sheriff that the villages were not the property of the 
Defendants named in the writs of fieri facias, nor had 
any or either of them any title to and interest therein, 
and required him to withdraw his notices of sale 
thereof, and to remove his seals and peons ; and notice 
to the same effect was advertised in the Co mm Armai 
Circulator newspaper. 

Chirma Tambi Moodely, and Palava Seva Ghocalin- 
gum Maodely, and Bama Sarny Naih having, however, 
given two bonds of indemnity to the Sheriff, against 
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all damages he might incur by reason of seizing 
^lazar” oi" selling the villages, the Sheriff on the 8th of August 
and his 1826 put up the villages of Noombul and Pooliumbut to 
Lazar, auction, and CoUa Ragava Chitty (the Respondent), act- 
colla ing as the agent of Chinna Tambi Moodely, was declared 

K AGAVA 1 

CHITTY. purchaser thereof at the price of 11,850 pagodas. 

The appellants and their trustee being at the time 
of such sale in possession of the villages and premises, 
and in receipt of the revenues, insisted that the 
sale was altogether invalid, and refused to give up 
possession of any part of the property. 

The Respondent, after some preliminary proceedings 
in the Zillah Court of CMngleput, filed his plaint in 
the Central Provincial Court against the Appellants 
for the recovery of the villages, and the revenues from 
the time of the sale in the month of August 1826. 

To this plaint the Appellants appeared and put in 
their answer, and therein, after stating their title 
under the ^^ill of Shaniier Sultan, and the several 
deeds of mortgage and release above mentioned, they 
msisted that the Sheriff of Madras had no right to 
interfere with the villages in question, which were not 
within the jurisdiction of the Supreme Court of Madras, 
and were not and never had been the property 
ot the persons against whom the several writs' of 
execution had been issued, and that the Respondent 
claiming under, a bill of sale made by the SherS 
had no right or title as against the Appellants to the 

TTT I I t~i 


^^The cause having come on to be heard before 
e Court, a decree was made on the 31st of Tuhi 
1830, wherAy the Court declared, for th rlaS 
therein eet forth, that the eale of the villages of “ 
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hilt and Pooliumhut, with their appurtenances, by the 
Sheriff to the Respondent, was unjustifiable, and dis- 
missed the Respondent's suit with costs. 

Piom this decision the Respondent appealed to the 
Court of Sudder Adawlut, and that Court, on the 8th 
of April 1833, reversed the decree of the Centre Pro- 
vincial Court of the 31st of July 1830, and adjudged 
that possession of the villages of Noomhnl and Pooli- 
■timhut shmdd be given to the Respondent, and that 
the Appellants should make good to the Respondent 
the mesne profits accrued from the villages from 
the 18th of Atifj'ust 1826, and pay all the costs in- 

cuiied both in that Court and in the Centre Provincial 
Court. 

On the loth of J'uly 1833, the Appellants petitioned 
the Court of Sudder Adawlut to review their decree, 
which the Court refused. 

fihe Appellants, feeling themselves aggrieved by such 
pioceedings, appealed to His Majesty in Council, and 
submitted that the decree of the Court of Sudder 
Adawlut ought to be reversed, and the decision of the 

Centre Provincial Court affirmed, for the following 
reasons : — 

I. Because the Respondent claimed the villages and 
premises under a bill of sale made by the Sheriff of 
Madras, under the writs of execution of the 22nd of 
July 1Q2Q, issued out of the Supreme Court of Madras, 
whereby the Sheriff was commanded that of the goods 
and chattels of IVasar Jac-o& Shamier and Joseph Nasar 
Shamier within the jurisdiction of that Court, 'and of 
the goods and chattels oi. Jacob Nasar Shamier' axid 
Joseph Nazar Shamier within the same jurisdiction, 
lie should cause to be made the sums of money in such 

H 2 , 
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writ inBiitioiiBd. And it was admitted tliat snch. 
villages and premises were not witMn tiie jnrisdiction 
of the said Court, and the Plaintiff did not prove that 
the same were the property of the said several persons 
or aiiv of them ; or that thev or any of them, ever had 
possession thereof, except the said Nazar Jacob Shamier, 
as executor of Slianiier S-ultan, and as part of the 
estate of Shamier Sultan, and did not prove that the 
Sheriff had any right to interfere vith the posses- 
sion of such villages, or could make any legal title 
‘hereto. 

II. Because the villages were not the property of 
Nazar Jacob Shamier, Jacob Nazar Shamier, and Joseph 
Nazar Shamier, or any of them, but the same, or the 
revenues thereof, were the estate of Shamier Sultan, 
subject to the payment of his legacies, and were legally 
vested in the trustee of the settlement of the 15th of 
February 1814, for the Appellants and their issue, as a 
security for, or in satisfaction of the legacy given by 
Shamier Sultan to the Appellant Thamar Lazar, and 
upon the trusts of that settlement. 

in. Because, if the villages and premises had been 
the property of the several Defendants named in 
the writs of execution, which they were not, yet the 
same were not wUhin the jurisdiction of the Supreme 
Court of Madras, and the Sheriff could not take the 
same in execution under the aforesaid writs, nor make 
any legal, valid, or effectual sale thereof. 

IV. Because, even if the villages had been ' the 
property of Nazar Jacob Shamier, Jacob Nazar Shamier, 
and Joseph Nazar Shamier, said hsid been within the 
jurisdiction of the Court, yet under the writs of exe- 
cution against the goods and chattels of the several 
persons, the Sheriff was not authorized to seize lands 
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and houses, and could not make a legal title to the *^ 38 - 

above-mentioned villages and premises. Stephen 

Lazar 

On the part of the Respondent however, it was 

’ WlfeXHAMAR 

contended that the decree appealed from ought to he lazar. 

afSrmed for the following reasons : — colla 

Ragava 

I. Because, even if the villages in question had 
originally formed part of the general assets of 
Shamier Sultan, who died about 1797, there was suffi- 
cient evidence that they were the private property of 
Nazar Jacob Shamier, or of him and Joseph Nazar 
Shamier, and were liable to be taken in execution for 
their debts, no creditor or legatee of Shamier Sultan 
having taken any legal steps for payment, and there 
being evidence that the claims of the Appellants for - 
their legacy had long been liquidated. 

II. Because the Mortgage Deed of the 20 th day of 
April 1819, was executed with a view to defeat the 
creditors of Nazar Jacob Shamier, and without con- 

* 

sideration, and was fraudulent and void, a point which 
must have been substantially decided in the Supreme 
Court of Madras, when the present Appellants in vain 
attempted to prevent the sale of that property to 
which the Respondent acquired title under the exe- 
cution. 

( 

Sir William Follett, K. C., and Mr. Teed, for the 
Appellants. ' 

The whole question in this case turns on the right . 
of the respective parties to the villages of Noombul 
and PooZwm&Mh It is clear that they both were the ^ ^ 

property of Shamier Sultan, and were never the pro-, 
perty of the Defendants, the Shamiers in the suits in the 
Supreme Court. The Will is recited in the Marriage 
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1838. 

Stephen 
Lazar 
and his 
wifeTHAMAR 

Lazar, 

V, 

COLLA 

jRagava 

Chitty. 


Settlement, and that instrument having been proved in 
the suits, is notice to the Sheriff of Madras of the equity 
at least of the Appellant’s title. The Sheriff had no 
right or power therefore to sell the villages under the 
execution issued in those suits. The vendee of the 
Sheriff can have no title to the possession until 
he has shown that they were the property of the 
Defendants in one or the other of the actions. There 
is no pretence for sajnng that it was joint property, or 
even that it was the property of either of the parties in 
those suits. The proceedings are irregular throughout, 
the writ under which the sale took place did not com- 
mand the Sheriff to sell lands at all, but only “the 
goods and chattels of the parties ivitlvm the jurisdiction 
of the Supreme Court.” Then the lands sold were 
not -within the jurisdiction of the Supreme Court : it 
was proved at the trial, and uncontradicted, that they 
were without the jurisdiction of the Supreme Court. 
The charter under which the Supreme Court was 
constituted, provides that the Supreme Court shall fix 
certain hmits beyond which the Sheriff shall not be 
compelled or compellable to g'o in person, or by his 
officers or deputies for the execution of any process of 


the said Court.* 

The charter appoints another mode in which the 
process may be executed, that is, by a special warrant 
directed by the Chief Justice of the Supreme Court 
to a particular officer under certain conditions ; but in 
this case nothing of the kind was done. It is clear, 
therefore, that the judgment of the Sudder Adawlut 
is wrong, that the vendee of the Sheriff has no title 
to these lands, and consequently no power to disturb 
the possession of the Appellants. 

* Charter of Madras, Appendix to Strange’s Mad. Rep., voL iii. p. 47, 
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Mr. Serjeant SpanUe, and Mr. E. J. Lloyd, for 
the Respondent. 
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1838. 


V. 

COLLA 

Ragava 

CHITTY. 


Stephen 

There is no evidence to prove that the Appellants 
were devisees^ under the WiU of the Shamier 
the piobate of the Will was never produced in evidence, 
and without it they even have no title to the land in 
question, except under the mortgage, which was a 
fraudulent transaction j and it lies on the other side to 
prove the existence of a valuable consideration as the 
foundation of the deed. The Supreme Court has a 
personal jurisdiction everywhere over a certain class 
of persons in the service either of Her Majesty, 
or the East India Company. Nazar Jacob Shamier 
and Joseph N azar Shamier were inhabitants of Madras, 
subject to the jurisdiction, and liable therefore to 
be sued in the present action. The Sudder Adawlut 
recognizes the Sheriff of C alc%tta seizing* property 
out of the local jurisdiction where a party has made 
himself subject to the jurisdiction of the Supreme 
Couit of Salcutta, A'iiurbch'iind Lla% v. Kishen Mohuri 
Bunoja,* Petamber Ghose v. Ghureeb Ollah,f Gopee 
Mohun Thahoor v. Bamtunnoo Ramindar Deo 

Rai V. Roopnarain Ghose,% KishenmoUin Bunhoojee 
V. Ramindar Deb Rai,\\ Zumeroodeen v. Rammohun 

Mullik.W 


Sir TE'iMiam EoZZeif in reply : 

If the practice has been, as contended by the Respon- 
dents, for the Sheriff oi Madras to sell lands out of 




1 Mae. Snd. Rep. 115. 
i 2 Mae. Sud. Rep. 19. 

2 Mae. Sud. Rep. 197 


t ib. l67. 

§ ib. 118. 

IF 3 Mae. Sud. Rep. 111. 
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the jurisdiction of the Supreme Court under writs of 
STEPHEN execution, directing them to seize goods and chattels 
and his only, within the jurisdiction, this Court cannot 
'^'^Lazar,'*^^ uphold such a practice : the authority of the Supreme 


V, 

COLLA 


Court is prescribed both by the Act of Parliament* and 


Ragava 

Chitty. 


by the Charter. With regard to the second point, it 
was for the Respondent to make out his title that he 


has a right to possession. 


Lord Denman : 

Their Lordships in this ease have had to consider 
the propriety of the judgment of the Sudder Dewanny' 
Adawlut in setting up a bill of sale to the Respondent, 
executed by the Sheriff who had taken possession un- 
der certain writs of fieri facias. Two very important 
questions have arisen with regard to the jurisdiction 
both of the 'Sheriff and the Court ; there certainly is 
a great peculiarity in the language of the writ, which 
requires him to seize goods and chattels within - the : 
jurisdiction, but under which he has seized lands 
which are not prima facie within the jurisdiction i of ; 
the Supreme Court, and it is doubtful to their Lord- 
ships whether the Sheriff had any right to proceed 
against those lands which it seems are not within the 
jurisdiction limited to the Supreme Court by the 
Charter of the King, but within the Jaghire of the 
Company ; but their Lordships do not think it ne- i 
eessary to enter into the consideration of either of I 
these questions, and the point not necessarily coming 
before them, they do not think they ought to voltm- 
teer an opinion upon questions of such magnitude. 
Upon the other part of the case, their Lordships are 

* 39 & 40 Cfeo. III. j 
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of opinion that the Appellants are entitled to their 
judgment. 

Without entering into the question of whether the 
mortgage transaction was fraudulent or not, or in what 
sense and to what extent it may have been frau- 
dulent, the opinion of this Court proceeds upon its 
being generally admitted on all hands, that the Appel- 
lants had an interest in the property in question under 
the Will of Shamier Sultan, and possessing that inte- 
rest, there is nothing like a sufficient proof, if proof 
could have been produced, that they were in any way 
divested of it : it does not appear indeed how they 
could be divested of it, for though the female Appellant 
Thamar Lazar might before marriage have released 
her right, yet her children had a vested interest after 
her death, and after the settlement no payment could 
have been made which would have extinguished the 
interest of all the parties. 


1838. 

- y — " 

Stephen 

Lazar 

and his wife 
thamar 
Lazar, 
z*, 

COLLA 

RAGAVA 

Chitty 


It appears that the possession was changed in the 
year 1826, because that is the period to which the bill 
of sale relates. But that was only a transfer of the 
same estate from one trustee to anothei", and could in 
no degree alter or vary the rights of the Appellants. 
With respect to the charge of fraud, their Lordships 
do not feel it necessary to give any opinion, as they 


are not satisfied that the interest which Avas origin- 


ally created by the Will of Shamier Sultan has been 
extinguished by payment to the Appellants, and in 
that vieAV of the ease they are of opinion that the 
Appellants had an interest which the creditors of 


the Shamiers had no right to possess themselves of— 
their Lordships feel bound to say that the seizure and 


the sale have for that reason been improper. 


We think, therefore, that the judgment of the Court 
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1838. 

Stephen 

Lazar 


of Sudder Bewanny must be reversed, and tlie original 
judgment of the Provincial Court be revived ; and we 


thamar^* not only relieve the Appellants from paying costs, but 
LAZAR, give them their costs in the second instance, and their 
coLLA costs of appeal here. 

Ragava 

C BITTY. 
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Eshwunt Eow Thorat Dustkijr Row - Appellant, 

V. 

N^illoba ciixcl Jo^riiiiiiBA. Thorat — ~ _ ^Respondents 

On Appeal from the Sudder Deiuanny Adaivlnt, 

Bombay. 

JunsdicUon of Sudder Dewanny of Bombay— Atrpeal from decision of 

Collector or Commissioner appointed to adjust claims of JagUredars 

Meg, XXIX of 1827. 

The Sudder Bewaiiny Adawlut of Bombay have no jurisdiction to enter- 
tain an appeal from a decision of the Collector or Commissioner appointed 
to adjust the claims of J aghiredarSf ■which is finals if delivered before the 
promulgation of Reg. xxix of 1827. 


EsUount Roiv Thorat Dinlmr B.ow (the Appellant) 
was Jaghiredar of the village of Virgow Dahu-jee, &c., 


ill the perguiiiia. Akole {mokassa), held on tenure of 
military service. In 1818, the Peishwa having been 
expelled from the Deccan, the British Groveniment was 
established in that district, and the whole of the pro- 


perty of the Enamdars , as well as of the Jaghiredars 
and Wuttundars, was sequestered ; and so continued 


until the year 1819, when the Honourable Mr. 
El-phinstone having, by order of the Groveniment, exa- 
mined into the state of the Wuttundars rights, gave 
orders to the Malkuree and Mamlutdar (or chief 
authority in the district), to release the estates of the 
Jaghiredars and Wuttundars. 

In consequence of these orders, a petition was 
presented by the whole Thorat tribe, praying for a 
continuaiice of their Jaghires and Mokassa, which 'they 




Present : Members of the Judicial Lord Brougham, 

Mr. Baron Parke, Mr. Justice Bosanquet, the Chief Judge of the 
Court of Bankruptcy, and Sir Stephen Lushington. 

Privy Councillors, Sir Edward Hyde East, Bart.j Sir 
Ale^^ander 'Johnston,' :Knt.',' 
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1838. 
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Thorax 
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ROW, 

V. 

NILLOBA 

and 

JOTEEBA 

THORAX. 


gases in the privy council 

Lad lield and enjoyed for a long time, the result of 
which was, that the JagUres, Wuttivns, and Mohassas 
wei’e given to all their holders, and the Appellant v as 
put in possession of the village of Virgow Balvu-jee, from 
the revenues of which the Respondents were declared 
entitled to receive 4,100 rupees annually, on account 
of their Jaghires. For two years the Respondents 
received their share, when the Appellant claiming to 
be entitled to the whole of the revenue of the village, 
refused to make any further payment to them. In 
consequence of this refusal, the Respondents presented 
a petition to the Collector, Mr. Pottinger, who ordered 
the Appellant to adjust the dispute ; which, having 
failed to do, the Respondents presented a memorial to 
the Comtnissioner, Mr. .Chaplin, who gave directions 
to the Collector to issue an order enjoining the pay- 
ment to the Respondents of their’ shares, and requiring 
the Appellant to settle the business. 

This order having been served on the Appellant, it 
was agreed Fy all parties to settle the dispute amicably, 
arrd accordrirgly oir the 1st ot Decewbe?' 1820, arr agree- 
ment was made out, under the seal and signature ot all 
the parties, setting forth that the three irersons, the Ap- 
pellant and Resporrdents, were entitled to equal shares. 

This agreement was acted upon for two years, Avhen 
the Appellant again refused to pay the Respondents 
their respective shares, alleging, that he had never, in 
fact, acknowledged the Resporrderrts’ claim, or corr- 
sented to the above agreemerrt. The matter having 
beerr' referred for the irrvestigation and decisiorr of Mr. 
Boyd, the then Collector, a memorandum was prepared 
by him, dated the 26th August 1823, framed in accord- 
ance with the previous agreement, which contained a 
statement of the estimated amount of the revenue of the 
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village, and appropriated the varions payments to be 
made out of it, and the amount of the Respondents’ 
respective shares. 

The Appellant refused to acquiesce in this arrange- 
ment, and the subject was in consequence again 
brought before the Commissioner, who, in a letter 
dated the 3rd of May 1826, addressed to the Collector, 
expressed his opinion, that the original agreement 
having been made voluntaiuly, ought to be confirmed. 


1838. 

w- ., ^ 

ESHWUNT 

ROW 

THORAT 

DINKUR 


ROW, 


NILLOBA 

and 


JOTEKBA 

THORAT. 


This opinion was intimated by the Collector to ■ the 
Kamavisdar'^ of Akole, who was directed to exact a 
fulfilment of the memorandum of settlement of the 


26th August 1823. 


The Kamavisdar not having acted in compliance 
with the directions of the last-stated letter, the Col- 
lector addressed to bim a second letter, requiring him 
to state his reasons for not having done so, without 

delay. 

Notwithstanding these various proceedings, the 
Appellant still continued to dispute the decision 
of the Commissioner ; upon wdiich a memorandum, 
dated the 14th of Ocioler 1827, was addressed by 
the Collector to the Appellant, containing the follow- 
ing passage : “ Hereafter let not the shares of either 

of the Thorats be allowed to be disputed, but let them 
be received, and in every thing let them be protected.” 
The continued refusal to comply, on the part of the 
Appellant, produced a final letter from the Collector, 
dated the 22nd of January 1828, wvhich concluded 
thus : “ This letter is written directing the business 

to be conducted in conformity to Air. Boyd’s 
as ordered in the letter above mentioned: if any 


* Native Reveaue CoUeetor, 
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% « 

further resistance is made, the parties, 'will be subject 
to punishments, — ^know this.” From this order of 
the Collector, the Appellant, on the iSth of A’pril 
1828, appealed to the Sudder Dewanny Adawlnt, 
alleging that the above orders were given unjustly, and 
ex-parte against him, and prayed that the Court 
would make inquirjr relative to the execution of the 
memorandum of the 26th of August 1823, and to 
which the Appellant alleged he had in no way 
agreed, and would direct the orders issued to the 
Kamavisdar and others, and also those issued by the 
Collector, to be annulled. 

The Court of Sudder Dewanny Adawlut admitted 
the petition of appeal, though not conducted in the 
form of a regular appeal against a judicial determina- 
tion, and issued orders to the agent for Sirdars at 
Poona to transmit the original f^apers and proceed- 
ings. 

A return was made by the Collector, explaining the 
various applications of the parties, and the determina- 
tions which had taken place. 

The Respondents put in their Answer to the Appel- 
lant’s petition of appeal, denying its statements, and 
contending that the decisions previously passed were 
conformable to the true interests of the parties in a 

joint property, and were founded on the Appellant’s 
own agreement. 

On the 23rd July 1829, the Sudder Court pronounced 
its ultimate decree, wherein it decided that it was not 
competent to it to. make any inquiry into the merits of 
the case, but that the adjustment of the Collector, Mr. 
Ro 2 /i, under date 26th August 1823, finally confirmed 
by the Commissioner, Mr. Chaplin, under date May 
1826, must be held binding, and the Court decreed all 
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the costs of the appeal to be borne by the Appel- 
lant.* 

From this decree the Appellant, in the Sndder 
Dewanny Adawlut, appealed to his late Majesty in 
Council, and relied on the following reasons : — 

I. Because the opinion expressed by the Commis- 
sioner, in his letter of the 3rd of May 1826, was not and 
could not be considered a final decision of the matters 
in dispute, inasmuch as it was the result of an inquiry 
to which the Appellant was not a party. 


1838. 


ESHWUNT 

ROW 

THORAT 

DI'^^KUR 

ROW, 


NILLOBA 

and 


JOTEEBA 
1 HORAT. 


II. Because no order jarior to that of January 22nd, 

1828, could be considered a final order, and therefore, 

under the provisions of Regulation XXIX of a.d. 1827, 

» 

the Court of Sudder Adawlut had jurisdiction, and 
ought to have entertained the appeal in this case. 

III. Because the Judges of the Sudder Adawlut did 
not assign or record any abstract of the reasons which 
led them to hold that the suit was not appealable to 
that Court, and had also definitively affirmed the judg- 
ment of an inferior Court, in a matter over which they 
themselves declare they had no jurisdiction. 

The Respondents, however, contended that the 
decree appealed from ought to be affirmed for the 
follovfing reasons 

I. Because the Appellant never adopted 'the regular 
course of proceedings in a court of justice, to establish 
the rights he claimed. 

II. Because the Appellant was bound by the articles 
of agreement, dated the 26th Augttst 1823, in which 

* By Bombay Regulations XXIX of 1827 & V of 1828, an appeal 
now lies to the Sudder Adawlut, and from thence to the King in 
Council. ' : 
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lie had acquiesced, and on which he for some time 
acted. 


III. Because the order of the Commissioner, Mr. 
Chaplin, of the 3rd day of May 1826, was final. 


Mr. Millet', Q. C., Mr. Wigrani, Q. 0., and Mr 
Jackson, for the Appellant. 


Mr. Serjeant Spanhie, Mr. E. J. Lloyd, and 
Mr. Edmund F. Moore, for the Respondents. 

The Judicial Committee, after hearing the Appellant’s 
counsel, dismissed the appeal, and affirmed the decree 
of the Sudder Adawlut with costs, observing that it 
was quite clear that the Sudder Adawlut had no power 
to entertain the appeal from the decision of Mr. 
Chaplin in 1826, which was final ; and therefore that 
the provisions of Regulation XXIX of a.d. 1827 could 
not apply. 
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SooEiAH Row Appellant, 

V. 

CoTAGHEBY BoocHiAH Respondent. 

On Appeal from the Rudder Rewanny Adawlut of 

Madras. 

Suit for possession and mesne profits — Amount of m-esne profits — Ascertain^ 
m.ent of — Evidence. 

A. purchased a Mootah of B. and held possession till his death, when B. 
under colour of a Bill of sale alleged to have been executed by A. two 
days before his death, obtained possession. On a claim brought by the 
"Widow and heiress-at-law of A. for recovery of the Mootodi and mesne 
piofits,^ no sufficient proof of the execution of the Bill of sale having 
been given ; possession was adjudged to her with the mesne profits from 
the period of her husbamPs death. 

SemJ)te. The Plaintiff is limited to the sum laid in his plaint as mesne 
profits, though by the evidence a larger sum appears due to him. 

EaJAH CoTAGHERY NiLADRY RoW^ the late husband of ^ 7 I^ecember 
the Respondent, purchased, bn the 27th April 1819, 
from Rajah Row Vencata Niladry Row, the Mootah of 
Kirlumpoody, for R. 33,500, which he paid at the time. 

The Mootah was duly registered in his name, pursuant to 
Regulation XXV, section viii of 1802, and he conti- 
nued to pay the lasts, and to enjoy the produce, and to 
transact the g’eneral business relating thereto, until the 
9th day of March 1822, (two days previous to his 
death,) when his father, Srinavasa Row, undertook the 
management. 

On the 8th of March, Cotaghery Niladry Row, 
being seriously indisposed, made his Will, whereby he 
bequeathed the whole of his estate (including the 
Mootah of Kirlumpoody) to the Respondent, who was 
his legal heiress according to Hindu Imr and local 
custom, and on the 11th of the same month he died, 
leaving the Respondent, his widow and heiress-at-law. 

Mm surviving. 

The Respondent duly apprised the Collector of the 

■ I 

II— 16 : 
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circumstance of the Rajah’s death, and at the same 
time informed him that Cotaghery Niladry had executed 
a Will on the 8th (three davs previous to his death), 

Cotaghery 

boochiah. bequeathing the whole of his estate, including the 
Mootah of Kirlumpoody to her, a copy of which, she 
forwarded ; and on the 2Sth, in obedience to the direc- 
tion of the Collector, transmitted him the original. 


Rajah Vencata Niladry Roto, however, set up an 
adverse claim to the Mootah of Kirlumpoody, under a 
Bill of sale, which he produced, dated the 6th of March 
then iDreceding, which purported to be a re-sale of the 
Mootah for the sum of R. 33,500, the price at which the 
deceased had originally purchased it ; this instrument 
was in the following form : “I who am twenty-two 
years old, being since six months alflicted with bodily 
pain in consequence of the sickness called rata jadiam, 
I am certain from the state of my body, and from the 
opinion of the doctors, that I will not live ; I have in 
consequence this day sold to you for R. 33,500, the 
Kirlumpoody Mootah which I purchased from you for 
the same amount, on the 27th April 1819. And 
having thus transferred the Mootah to you in per- 
petuity, you are henceforth to pay the company’s 
revenue of R. 23,306. 8. annually, according to the 
Msts, and yourself and your posterity are to enjoy the 
profits which may be derived from the said Mootah 
he alleged also that the deceased had addressed to the 
Gollector an arsee or letter of the same date, informing 
him of the sale of t\iQ Moot aR, and requesting him to 

register the same to Fewcato Row. • 

Having obtained the assistance of Srinavasa Row, 
the father-in-law of the Respondent, Vencata Niladry 
Bow took possession of the Mootah and the villages 
belonging thereto, and presented un areee to the Col- 
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lector, stating the circumstances of the sale, and re- 
questing that the Mootah might be registered to 
him. 

At the time of the decease of Cotaghery Niladry Row, 
a suit was pending" in the Provincial Court, instituted 
by him in the year 1819, for the recovery of the village 
of Jugapaty Nagarani, appertaining to the MootaJi of 
Kirhmipoody, and on the 3rd of April 1822, Vencata 
Niladry Row, in an arsee addressed to that Court, 
requested to be allowed to promote the suit, on the 
ground of his having bought the Mootah on the 6th of 
March preceding. The Respondent, however, pre- 
sented a counter-petition, stating that Vencata Niladry 
Row had no claim whatever to be admitted as a party 
to such suit ; that the Bill of sale was fabricated by 
him aftei the decease of her husband, and was 
not genuine ; and that her husband executed a Will 
to her, she being. his heiress according to Hindoo law : 
£iiid sliG TGcjuGstod tliG Court to pass an oi’der for tli6 

prosecution of the cause being conducted by her- 
self. 

The Court, having taken both petitions into consi- 
deration, on the 17th of April 1822, rejected the appli- 
cation of Vencata Niladry Row, on the ground of the 
admission on his part that the alleged transfer had not 
oeen registered, and allowed the Eespondent to pro- 
secute the suit. 

On the 9th of August 1822, the Respondent ad- 
dressed an arzee to the Board of Revenue, stating in 
it the circumstance of Vencata Niladry Row having 
endeavoured to obtain possession of her xiglMwl Mootah, 
and requested that it mig’ht be put into her possession ; 
but, on the 29th of the same month, the Collector, in 
a letter addressed to V encata Niladry Row, wrote as 


Hi 


1838. 


SOORIAH 

ROW, 

V. 

Cotaghery 

Boochiah. 
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follows : “I having communicated to the Board of 
Eevenue the whole of the circumstances connected with 
the subject, they have issued orders for the said Mootah 
of Kirlmnpoody being transferred in your name, and I 
have accordingiyregistered the said Mootahin your name : 
consequently, I herevdth send enclosed the advertise- 
ment, published for the purpose of all those concerned 
submitting to your orders.” In consequence of this 
order, the Board of Eevenue indorsed on the Eespon- 
dent’s arzee of the 9th, that the request contained in 
the Collector’s Report, to permit the Bill of sale to be 
registered, had been comiDlied vdth, but that it would 
be no bar to the Respondent’s recovering her right by 
legal proceedings. 


Vencata Niladry Boiv continuing to retain possession 
of the Mootah, the Respondent filed her plaint in the 
Provincial Court on the 27th December 1824, wherebv, 
after stating to the effect above set forth, she insisted 
that the Bill of sale alleged to have been executed 
by her late husband on the 6th March 1822, was 
a fabrication by Vencata Niladry Bow ; that her 
husband being of great wealth, had no need to sell 
the Mootah in question, and if he had already sold 
it, would not have caused it to be inserted in his 
Will, executed two days afterwards ; that had the 
pretended sale of the Mootah five days before the death 
of her husband been a real transaction, Vencata Niladry 
Row (the Defendant), who was a man of intelligence, 
would have apprized the head Assistant in charge of 
the circumstance, and have got the transfer registered, 
the head Assistant residing at the distance of only 
a few hours walk ; that the register of the transfer 
(after the death of her husband) was illegal, and 


contrary to the custom of the country, and repugnant 
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to the principles of section viii, Regulation XXV of 

1802 ; and she prayed that the Court would pass a decree sooeiah 

in her favour, that the Defendant {Vencata Niladry v. 

Roiv) might pay her R. 25,387, the amount of revenue *"BoocmA^ 

after deducting the permanent assessment for the years 

1822 and 1823, and restore the Mootah of Kirlum- 

poody, together with the costs incurred. 

On the 23rd May 1825, Vencata Niladry Row put 
in his answer, asserting that Srinavasa Row, was as the 
unseparated father of the late Cotaghery Niladry Row, 
his heir, and deiued that Cotaghery Niladry Row had 
purchased the Mootah from him, though he insisted 
upon the validity of the Bill of sale, and impeached 
the Will as a forgery, asserting that he, Vencata Niladry 
Row, the Defendant, had held the management of the 
Mootah up to the very day on which the Plaintiff’s late 
husband sold it to him. 


The replication and rejoinder having been filed, and 
the Court, in conformity with clause 3rd, section x. 
Regulation XV of 1816, recorded that the points to be 
established by the respective parties, were : — By the 
Plaintiff, — the net annual profit derived by the Defen- 
dant from the Mootah in the F-usly year 1232 — 1233 : 


By the Defendant, — that the Plaintiff’s late 


husband 


sold Kirlimip 00 dy Mootah to him for R. 33,500, 

on the 6th of March 1822, — that the Defendant 
brought the transaction to the notice of the head 


Assistant Collector in charge on the 7th ot March 
1822, and the net profit derived by him from the Mootah 



Both the Plaintiff and Defendant produced in evidence 
the documents already alluded to, and examined mt- 
nesses in their proof : they also produced witnesses on 
either side, to prove the amount of the mesne profits, 
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1838. 1)^1; iiie books wMeli were in the Appellant ’b custody 

sooRiAH were not produced. 

Row, 

„ In the meantime, on the 5th March 1828, and 

COTAGHERY ’ ’ 

boochiah. before the decree in the cause was pronounced, Rajah 
Vencata Niladry Row died, leaving Sooriah Row (the 
present Appellant), an infant, his son and heir, by 
whom, through his guardian, Chalehany Dhurma Row, 
the defence was thenceforth conducted. 

On the 12th of March 1828, the Provincial Court 
pronounced its decree in favour of the Respondent, 
expressing its opinion on the merits of the case in 
the following terms : — “ That this cause had its 
origin in forgery, and was to be supported by perjury, 
was to be feared from a view of the pleadings. If 
Gotaghery Niladry Row was not deranged for some 
days previously to his death, the Will which Plaintiff 
asserts he made in her favour, and the Bill of sale 
which Defendant asserts he executed in his favour, 
cannot both be true : he ihay have executed neither. 
The legal consideration, however, of the authenticity 
of the Will, need not detain the Court ; it is only in a 
moral point of view that they need doubt whether 
Plaintiff also may not have had her agents of forgery 
to antedate a Will two days before the Bill of sale, and 
solely for the purpose of countermining it. The exe- 
cution of the Will was unnecessary, as Plaintiif would 
be Row's heir without that formality, 

and therefore evidence on that point was not called for. 

however, with regard to the Bill of 
, n its autheiiticit^ or otherwise depends the issue 
of this suit. The Court have no hesitation in pro- 

i it a forgery. So evidently artificial is the 

of Defendant’s witnesses in echo of his 
laboured defence, as to neutralize any strength that the 
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unhesitating manner in which they uttered it might give 
to their evidence ; and to render it of such little value, 
that the Court would as soon think of decreeing away 
a Zemindary upon the evidence of as many Fir ashes 
(menial servants). So scrupulous are they in giving 
their testimony, that they will not even allow the order 
in which the several persons entered the Assistant 
Collector ’s , cutcherry* six years ago to escape their 
recollection. The fluent and unhesitating manner in 
which they gave their depositions, may, however, be 
accounted for ,• they may have rehearsed and repeated 
the story over so often, that they actually believe it to 
be true, and certainly there was ample time for con- 
cocting the defence and arranging the dramatis personce. 
On the 7th February 1825, Defendant’s Vakeels applied 
for and obtained leave to give an answer in two months ; 
on the 4:th of April they applied for and obtained leave 
of six weeks more, making three months and a half, 
under pretence of requiring copies of certain documents 
from the cutcherry of the Collector of Bajahmund'ry. 
On reference to their long answer, it is evident that 
this was mere pretence for the purpose of gaining time, 
for there is not a document even alluded to but of 
which Defendant must already have had a copy, such 
as the Bill of sale, and arsees to the Collector, or at all 
events have known its contents, and their production 
to the Court, along with the answer, was of course 
not required, and not till upwards of three months 
after the re j oinder was given. ” In Conclusion, the 
Court proceeded to say, “ That they might not be 
suspected of any wish to avoid trouble, the Court have 
examined the witnesses named by the parties ; but it 
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1838. 

SOORIAH. 

Row, 

V, 

Cotaghery 
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1838. 

' , 

SOORIAH 

Row, 

V. 

COTAGHERY 

Boochiah. 


was evidently not necessary, for the Defendant in Iris 


answer has clearly proved his statements to be false. 
In the first place, he has stated that he purchased the 
Mootali of Kirlumpoocly on the 21st September 1818 on 
his own account, though from regard for Gotaghery 
Niladry Row he registered it in his name ; but in his 
petition to the Sudder Adawlut he alleged that he re- 
sold it to Gotaghery Niladry Row on the 27th April 
1819, and in his third statement now before the Court, 
he declares that he again purchased the Mootah on the 
6th of March 1822 from Gotaghery Niladry Row, four 
days before the latter died, and for which purpose 
the Deed of sale, numbered 28 in this record, was given 
to the Defendant. If these transactions actually oc- 
curred as detailed in the answer, the Defendant must 
have paid twice over for the Mootah of Kirlumpoody , 
but neither of the statements are true ; and it is rather 
extraordinary, if the Mootah were only registered in the 
name of Gotaghery Niladry Bow, that he should have 
edllected the produce of it for three years, and when 
at the point of death he should be paid the amount of 
R. 33,500 by Niladry Row for what, if he spoke the 
truth, actually belonged to himself at the time. From 
the above view of the case, the Court are of opinion 
that the Plaintiff’s claim to the Mootah of Kirlumpoody 
is clearly established, and that the Defendant’s attempt 
to dispossess her of property which she legally inherits 
from her deceased husband, has been backed only by 
perjury and forgery. The decree therefore is, that 
the Plaintiff (Respondent) be put in possession of the 
Mootah oi Kirlumpoody, and the value of the produce 
sued for, being R. 25,387, and that the Defendant’s 
heirs do pay all costs.” 


Rajah Roiv Sooriah Bow, 


being dissatisfied with this 
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decision, appealed from it, by bis guardian, to tbe 
Sudder Adawlut, and on the 19th of October 1831, the 
appeal was heard, and a decree made, affirming the 
decree of the Court below. 

In this decree of affirmance, the Sudder Adawlut 
stated as follows : — 


1838. 

SOORIAH 

Row, 

V, 

COTAGHERY 

Boochiah, 


'‘It is quite evident that the whole merits of this 
case must necessarily rest upon the vahdity of the 
document filed by the father of the Appellant, namely, 
the Bill of sale said to have been executed to bim by 
the deceased Niladry Row on the 6th of 

March 1822. This document, supposing it to be valid, 
proves too much for the .Appellant’s case, inasmuch as 
it proves most decisively that G ot a ghery Niladry Row 
did purchase the Mootah from the Appellant’s father, 
and that the denial of such transaction by the Appel- 
lant’s father is utterly false and unfounded. This fact 
is proved by the document itself, and which document 
was filed by Rajah Niladry Row. The Court, there- 
fore, arrive at this conclusion, that Cotaghery Niladry 
Row possessed the Mootah of Kirlumpoody by right of 
purchase. But the Court are of opinion that its re- 
purchase by the late Rajah Niladry Row is by no means 
proved. The evidence in support of it is, in the opinion 
of the Court, totally unworthy of credit, independent 
of the motives assigned for the sale, which are various : 
firstly, that Cotaghery Row sold it to satisfy his 
creditors ; and secondly, that it was to pay off the 
debt of the original purchase-money. The Court 
entirely concur in opinion with the Provincial Court 
that the case of the Appellant has been backed both 
by perjury and forgery.” 

The Court therefore affirmed the decree of the Pro- 

II— 17 i A 
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1838 . vincial Court, and adjudged tliat all costs should be 
sooRiAH r»aid by the Appellant. 

ROW, " • , 

The Appellant appealed from this decree to his late 

COTAGHERY ^ ^ . -iji 

boochiah. Majesty in Council ; praying that the same might be 
reversed for the following reasons : — 


I, Because the validity of the purchase by Bill of 
sale and registration, was fully established by the Ap- 
pellant’s evidence in' the cause. 


II. Because the alleged Will was a forgery. 

III. Because the Courts below ought to have re- 
quired proof from the Plaintiff (now Eespondent), of 
her title as heir to Gotaghery Niladry Row, and ought 
not to have assumed that title in her against the De- 
fendant in possession. 


IV. Because it is proved that Gotaghery Niladry 
Row, until his death, lived with his father Srinavasa 
Roiv as an undivided family, and consequently, accord- 
ing to the Hindu law applicable to this part of Hin- 
dustan, Srinavasa Roiv, and not the Respondent, was 
the heir to Goteghery Niladry Row. 


V. Because the Courts below have declared the 
Eespondent entitled to the sum claimed by her lolaint 
as the amount of the profits accruing from the Mootah 
during the years Ghitrahhanoo and Swahhanoo (a.d. 
1822-3 1823-4), without any evidence sufficient to 
establish the fact that such was the amount, and 
against evidence proving that a much smaller sum was 
the actual amount of the profits during that time. 


The Eespondent on the other hand, submitted that 
the decree appealed from ought to be affirmed, and 
relied upon the following reasons:— 


I. Because, putting the Will in Respondent’s favour 
put of the case, and upon which indeed it is not neces- 
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sary to rely, Cotaghery Niladry Row having died with- 1S38. 
ont issue male, the Respondent, who was his widow, sooria" 
and living vdth him at the time of his decease, was, by 

the Hindu law, his heiress, and the Mootah in question Boocmv 
if not aliened to the late Vencata Niladry Row, by the 
Bill of sale on which he relied, devolved upon her, and 
she was entitled to immediate possession. 

II. Because the Bill of sale relied upon, and pro- 
duced by the late Vencata Niladry Row, was a forged 
and fabricated instrument, and did not confer any 
title. 


Mr. Miller, Q. C., Mr. Wigram, Q. C., and Mr. 
Jackson, for the Appellant. 

Mr. Serjeant Spankie, Mr. E. J. Lloyd, and Mr. 
Edmund F. Moore, for the Respondent, re- 
ferred to Colebrooke’s Digest, vol. iii. chap. 8. 

Lord Beougham : — 

It appears to their Lordships that there is no anffi- 
cient ground for setting aside the judgment appealed 
against ; we concur in the opinions expressed both 
by the Provincial and Sudder Court, respecting the 
fraudulent character of the B,iU of sale set up by the 
Appellant, as well as the absence of all satisfactory 
proof of the heirship of Srinavasa Row and without on 
the other hand inquiring into the validity' of the WUl of 
the Jate Cotaghery Niladry Row, their Lordships are suf- 
ficiently satisfied from both decrees below, that the Re- 
spondent must be considered by the laws and customs of 
the country the legal heiress to the Rajah, 'her husband. 
The principal and indeed only question their Lordships 
have had to consider is, respecting the amount awarded 
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1838. 


Sooriah 

ROW, 

V. 

COTAGHERY 

BOOCHIAH. 


for til© 11168110 profits during* tli© yours th© Appolluut 
retained possession of tlie MootaJi, On that point it 
was for the Appellant to satisfy us that injustice has been 
done him by the decree of the Court, and though it has 
been correctly observed, that the case of the Plaintiff 
was scanty in point of evidence ; a sufficient answer 
has been made by the learned Serjeant and Mr. 


Moore, that from the situation of the Plaintiff, she 
being out of possession, the evidence of that which 
was in contest between the parties, namely, the amount 
of mesne profits, was not so fully within her reach as 
it was within the reach of the Appellant, but that 
there was on her part 'evidence enough prima facie, as 


we should say here, to go to a jury. It was for the 
Appellant to consider how he should meet that evi- 
dence. He might have rested upon the defect of the 
Plaintiff’s evidence, but it being incumbent upon him 
here to show the judgment of the Court below to be 
wrong, we must see what was the nature of the evidence 
before that Court. The Defendant who now appeals, 
might have left the Plaintiff to prevail by the force of 
his own case, contending that he w^as not called upon 
to answer it unless it -was such as if unanswered dis- 
posed of the case : but, instead of relying upon the 
weakness of the Plaintiff’s case, he met it and under- 
took to rebut it by counter-evidence ; we must look 
then to the sort of evidence produced, and certainly 
that is not such as might have been expected. In the 
first place, it cannot escape observation, that on the part 
of the Appellant, the Collector, who from his situation 
must have been well acquainted with the whole sub- 
ject-matter, better acquainted than any other witness, 
and with the means of information within his reach, is 
not called. Then with respect to the books, from 
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wMch. alone tlie true amount of the mesne . profits 

could be ascertained, whatever we may say as to the sooruh 

change of possession of these books in the subsequent 

stage of the cause, at that period when proof as to their boochiah. 

amount was adduced on the other side, these books 

were within reach, in the actual possession of the 

Appellant : and the Court below, we have no doubt, 

proceeded upon this principle, that every thing is to 

be presumed against a party keeping his adversary out 

of possession of the property, and out of possession of 

the evidence, and taking means to retain that evidence 

in his own custody ; and that the proof on the part of 

the Plaintiff was to be pressed most strongly against 

the Defendant, where by virtue of such possession he 

received the rents and profits of the estate, and kept 

the books in which the accounts were recorded : and 

this notwithstanding the Plaintiff gave the most scanty 

proof of the rents and profits ; a position which we do 

not quite accede, though we agree in the main decision 


of that Court. There is another point to which the 


Court below must have attended ; namely, that the 


credibility of the witness is shaken by the gross dis- 
crepancy betweeh the two accounts, between K. 400 
on the oiie side, and upwards of R. 12,000 on the 
other. The observation one cannot help making upon 
this part of the evidence is, that it proves too much on 
behalf of the Defendant, who gives such suspicious evi- 
dence ; in answer to which it was ingeniously suggested 
at the bar, that it cannot be supposed that the witness 
was suborned, for that if he was possessed of common 
shrewdness he would not have overdone the thing, and 


thus have given rise to such an objection. That is a 
very tender argument before a Court, and too doubtful 


to justify this Court in'placing any oohsiderable reliance 
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upon it ; for we do find, happily for the ends of justice, 
sooRiAH that men fall into these inconsistencies, and by means 
V. ' thereof the fraudulent character of the evidence be- 

COTAGHERY , 

BoocHtAH. comes apparent. 

On the other point, viz. the title of Srinavasa Row as 
the unseparated father of Cotaghery Niladry Row, it is 
necessary to say only one word. The property in ques- 
tion was treated as separate property by the very act on 
the part of the Appellant, on which he most relies, the 
original sale to Cotaghery. Upon the whole of this case 
therefore, we are of opinion that there is no ground to 
alter the decree appealed from. With respect to the 
damages, the Court have given the amount laid in the 
original plaint, but it appears that adding the interest 
a greater amount was proved, and the Court was 
restrained from giving that greater amount, only 
because they could not give more than the amount 
claimed. Considering the circumstances of this case, 
we cannot avoid giving the Respondent costs. 
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Sbeb. MtTTTY Bissnosoondbey Dabee, > 
and another - - - - - "■) Appellants ^ 

V. ■ 

Eajah Buebodacaunt Eoy - - - - Respondent* 

A. 

On Appeal from the Supreme Court of Bengal. 

EQUITY. 


P. C, Practice — Leave to restore appeal dismissed for wan-t of prosecution. 

Leave given to restore an appeal dismissed for want of prosecution, the 
Appellants^ agent though instructed to prevent the dismissal of the appeal, 
not having received the transcript until after the expiration of a year 
and a day from the time of the alloTvance of the appeal, and the Respond- 
ent having in consequence thereof obtained an order of dismissal. 

This was a motion for leave to restore an appeal t 
■which had been dismissed for want of prosecution. 

The original suit was instituted by the Eespondent 
against the mortgagees of certain Pergimnas for re- 
demption of the mortgage, and to set aside the sale of 
one, made in pursuance of the powers contained in the 
mortgage deed, as fraudulent and void : and for the 
usual accounts. 

After various preliminary proceedings, and the filing 
of a suppleihental and cross bill, the cause came on for 
hearing, before Sir Johi^ Peter Grant, one of the puisne 
Judges of the SupfOme Court, who on the 11th of 
April 1835, made a decree, by which the sale in question 
was declared null and void ; and a reference directed 
to the master to take an account of the rents and 
profits of the Per^mwa accrued since the date of the 
sale. 

* Present : Members of the Judieial Committee , — -Lord Brougham, 
Mr. Baron Parke, Mr. Justice Bosanquet, Mr. Jusiee Erskine, 
and Sir Stephen Lushington. 

Privy Councillor, — Assessor, Sir Edward Hyde East. ^ . 


2 February 
1839, 

V- , 



128 


CASES IN THE PRIVY COUNCIL 


1839. 

V 

Sree 

Mutty 

bissnosoon- 

DERY DABEE, 
and another, 

V. 

RaJAH bur- 
RODACAUNT 
ROY. 


This decree was subsequently affirmed on a re- 
hearing (Sir John Malhin dissentient,) by the whole 
Court, on the 10th of May 1836. 


From this decision the Appellants appealed to his 
Majesty in Council, and having filed their petition for 
leave to appeal within the six months allowed for. that 


purpose, obtained the final order for such permission 
on the 9th of PehTuafy 1837. The Respondent having 
obtained and forwarded a copy of the proceedings in 
the suit to his agents in England, and no steps having 
been taken by the Appellants to prosecute the appeal 
Avithin the ordinary time, (viz. a year and a day,) the 
Respondent on the 12th of May 1838, presented a 
petition in the usual form, to dismiss the appeal for 
Avant of prosecution, accompanied by an affidavit, 
stating that the Appellants had taken no steps to 
prosecute the appeal, and praying also for costs. The. 
petition came on for hearing on the 16th, when the 
Court ordered the appeal to be dismissed Avith costs,, 
including the costs of the transcript, which were 
directed to be taxed by a Master of the Common Pleas! 

This order was confirmed by her Majesty in Council 
on the 8th of June following. v c 


On the 21st November 1838, the Appellants pre- 
sented a petition to rescind the order for dismissal, 
and for liberty to prosecute the appeal. The petition 
Avas supported by the affidavit of their agents in 
England, which after detailing the nature of the pro- 
ceedings, and the circumstances above stated, pro- 
ceeded to depose that it appeared from the papers in 
the cause, that the transcript was not certified by the 
Justice until the 11th of December 1837 ; that 
! 8th of January 1S38, they received a letter 

from the Appellant’s solicitor in dated 19 th 



129 


ON APPEALS PROM THE EAST INDIES. 

ot August 1837, directing them to retain counsel on 
the appeal, and informing' them that the delay which suee 
had taken place in procuring the appeal papers, which bissnosoon- 
were very voluminous, containing upwards of 5,000 Md^notb^r,’ 
folios, had been occasioned by the Respondent’s agent rajah bur- 
having first bespoke the copy of the transcript, but 
that they would be forwarded at the earliest opportu- 
nity, and instructing them if the Respondent should 
urge the hearing of the appeal before the papers should 
reach England, to delay the hearing until their arrival ; 
that on the receipt of the above letter, they made 
inquiry at the Council office, and ascertained that the 
Respondent had not at that time taken any steps to 
dismiss the appeal, and that it was not until the month 
of July that they discovered that the order of the 16th 
of May 1838 had been made, but that the same had 
not, up to that day, been delivered out of the Council 
office, by reason, as they were informed, of some doubts 
having aiisen respecting the question of costs j that 
the copy of the transcript did not arrive in England 
until the month of August, in consequence whereof the 
agents were unable to take any steps to stay the pro- 
ceedings to dismiss the appeal : they stated also the 
value of the property in issue to be of great amount, 
exceeding 38 lacs of rupees, or £380,000. 

In opposition to the motion, an affidavit was made 
by the Respondent’s solicitor, who had lately arrived C 

in England, contradicting the statement respecting the 
cause of delay in the Respondent ’s first obtaining his^^^^^^ 
copy of the transcript, and affirming that the Appellant ’s 
agent in Bengal had ample notice of the Respondent’s^ ^ 
intention to proceed to dismiss the appeal for want 
of prosecution, to enable him to have forAvarded the^^^^^ 

11—18 


K 
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transcript in due time. He stated also that the Ap- 
sree pellants being Hindoo women of rank, had availed 

MUTTY 

bissnosoon- themselves of the privileges of their caste, and had 
and anotaer, thrown every impediment in the way of the suit, by 
Rajah Bur- Personal service of the orders of the Court, 
which had only at last been effected after the whole 
process of contempt had been exhausted. 


Mr. Gamphell and Mr. C. Austin for the Appel- 
lants, 

Now moved to restore the appeal, contending that 
the Eespondeiit having bespoke the first copy of 
the transcript, the Appellants were necessarily pre- 
cluded from forwarding their copy within the limited 
time ; they relied on the discretionary power of the 
Court to let in the appeal at any time, notwithstanding 
the period usually limited had elapsed. 

Mr. G. Richards, and Mr. Turton for the Re- 
spondent, 

Insisted on the grounds detailed in their affidavit, 
and the regularity of their proceedings, and objected 
to the Appellants being let in to appeal under any 
terms. 

Lord Brougham : 

"We are all of opinion that under the circum- 
stances of the ease the laches of the Appellants cannot 

*JIm 

justify our shutting them out from their appeal, 
and that the order therefore of the 16th of Jfot/ 
1837 must be rescinded ; but upon the terms of their 
paying the costs incurred by the Respondents in 
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India as well as here, consequent on the order of >^39 

dismissal, which are not costs in the cause, and ghdng sree 

security to the amount of £500 for the contingent eiss^osS^n- 

costs here, such security to he perfected within two and 
months. ». 

Rajah Bur- 
R0DACAUNT 
ROY. 
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Eutoheputty Dutt Iha, Bho Latj- 
STATJTH Iha, and others, (sons, heirs 
and legal representatives of Gunga ^ Appellants, 
Dutt Iha deceased) I 

V. . 


Eajustder Narain Eae and Coowee 
Mohaindee Narain Eae (sons and 
representatives ■ of Seee Narain Eae ^ Resj, 
deceased) 



On Appeal from the Sudder Deioanny Court of 

Bengal. 


Eindii law — 
ferential 


Mitliila- -^Succession — Descendants in the paternal line 
rights of — Migration — Law applicable. 


Prc- 


Bj the Hindu law in force in Miiheela or Tirhoot the riglit of succession 
vests in the descendants in the paternal in preference to tliose of the 
maternal line j and such law continues to regulate the succession to DroDcrtv 
in a family ^vho have migrated from that district, but have retahunl the 
religious observances and ceremonies of Mithecla. 

A suit having been instituted to recover the estate of a Hindu MUhadese 
bj the maternal first cousin of the last male proprietor ^ who claimed to be en- 
tit^d according to the law in force in Ben gad— Held by the Judicial Committee 
(affirming the judgment below) that according to all the authorities, the Sluts’- 
tens of^ MUheela were to govern the succession, and that by them the party in 
possession being descended in the sixth degree in the paternal line was to lie 
prexerred to the maternal line : notwithstanding that part of tlie property was 
locally situate in Bengal, and that the last proprietor was domiciled there. 


12 Febmary This was an appeal from a decision* on a question of 
Hindu l&vr and usage : the point at issue being, whether 
^ ^ to the Shasters or books of au- 

thority current in the district of Mitheela in the countrv 
ol Tirhoot, (from whence the ancestors of the Eespon- 
dents had originally emigrated, and the religion of which 
had been uniformly observed by his descendants,) were 


^ Reported 2 Mae. Slid. Rep. p. U, 
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to tile right of succession to property from such 

ancestors, ot the Shasters in use in Goiir Boss or Ben- 
gal^ where part of the property was situate, and in which 
district the party last in possession was domiciled. 

Rajah Indiir Narain Rae, the last male proprietor of 
the Zemindary of Havila Parnea^ (the' property in 
question,) was descended in a direct line, and related 
in the sixth degree to Bigge Poomph Biimroo Choivdrey, 
who originally emigrated from Parnea, the adjacent 
district of Mitheela or TirJioot^ to Bengal. 

The Rajah having no children, the Zemindary des- 
cended on his death to his widow Rannee Indraivutta 

who contimied in possession during her life, and died 

in 1803. 


Rutche- 

PUTTY DUTT 
IHA, !BH0 

Launauth 

iHA, 

and others, 

V. 

Rajunder 
Narain Rae 
and COOWER 
MOHAINDER 

Narain 

Ras. 


Immediately on her decease Sree Narain the father 
of the Respondents, and Lullit Narain, who were 
also descended in the sixth degree from Simiroo 
GJwwdry, claimed to be the heirs of the late RajaJi, 
and took possession of the Zemindary j but Ounga 
Dutt (the father of the Appellants) who was the nephew 
of the late Bdjah by marriage, being the son of his 
wife’s only sister, and as such the maternal first cousin 
of the late Rajah, claimed to be entitled according to 
the Shasters of Bengal. 

In consequence of these adverse claims, Gunga Dutt 
Iha in the month of January 1805, commenced a suit 
in the Zillah Court of Poorneah for the recovery of the 
Zemindary, claiming, as the khalatee brother or first 
cousin of the late to be his heir-at-law and 

personal representative ; and as such entitled to his 
estates. He set up a claim also, which was afterwards 
abandoned, of having been adopted by the EojiaA 

8ree Narain Rae and Ltillit Narain Eae by their 
answer denied the title of Gang a DuMIhaaiJcha- 
Zatee brother of the arid insisted^^^^^^^^^ 
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1S39. 

^ 

RUTCHE- 
PUTTY DUTT 
IHA, BHO 
Launauth 
IHA, 

and others, 

V, 

RAJUNDER 

narain Rae 

and COOWER 

mohainder 

Narain 

Rae. 


Shasters decided the inheritance to belong to them, 
as descended from a common ancestor with the Rajah ; 
and they requested that the case might be decided 
according to the Shasters of Tirhoot, which were in 
usage in the country, and particularly amongst the 
Brahmins of Mitheel, who were entirely ruled by them. 

To this Gunga Dutt replied, that on the authority 
of the Rutnahur, the most excellent of the pothees (or 
treatises) in usage in Tirhoot, and the Bebad Chunder, 
the rules of which are in usage in Bengal, his right 
was incontrovertible ; he cited also various other au- 
thorities ; and in order to show that the Defendants 
could have no right to the succession, as relations within 
the seventh degree to the Rajah, he alleged, that 


relations descended from a common grandfather, or to 
four descents, give pind (or funeral cake) to the 
manes of their ancestors, which stops in the fifth : so 
that, the near relationship then ceases also. 

The Defendants filed their rejoinder to this reply, 
citing various Buchuns, or texts of law-givers, in sup- 
port of their title ; they disclaimed the usages of 
Bengal and of the Deccan, and relied principally upon 
the authority of Maha Maha Opediah Bacheesput, 
Misser of Mitheela, the compiler of the Bibad Ckin- 
tamenei, whom they represented as the most celebrated 
of the pundits of Tirhoot, and whose laws thev stated, 
‘ ‘ ape to this day venerated above all others by the 
Mitheelas.” 

Both parties exhibited and filed genealogical tables 
of their respective families, Sree Narain and Lullit 
Narain being hneally descended from Sumroo Chowdry, 
the paternal great grandfather of the great grandfather 
of Rajah Inder Narain. 

It appeared that all religious ceremonies, as well as 
those of a civil nature, including marriage, were per- 
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formed in the families both of the Elaintiffs and De- 

N— — ^ 

fendants, as well as in the family of the late Rajah Rutche- 

Inder N arain by a Mitheela purohit* according to the Tha, bho^'^ 

Shasters current in that district ; and that the Brahmins 

of Mitheela, as stated by 8ree Narain and Lullit 

Narain in their answer, were reamlated in all things by RaJunder 

^ o j Narain Rae 

the Itrhoot Shasters. andCoowER 

Previous to pronouncing a decision, the Zillah Judge, narain 
in order to ascertain the Hindu law of the case, referred 
the papers in the cause for the opinion of the Pundit 
attached to his Court, who returned the following 
hewusta or opinion. 

“ After an attentive consideration of the claim of 
Gunga Dutt Iha, as hhalatee brother to the late posses- 
sor, and of that of Sree Narain Rae and Lullit Narain 
Rae, as being descendants in the seventh generation 
from a common ancestor with the deceased, I declare 
this hewMsta according to the Shasters. Inder Narain 
Rae died, leaving neither son, grandson, or great 
grandson, and all his property came to his wife ; and 
in the case of her having no relation within the affinity 
of her husband’s brother’s son (inclusive), Sree Narain 
Rae and Lullit Narain, who are Sapinds,\ and heirs 
to her husband, succeed to the property, and these two 
persons being in existence, it cannot go to Gunga Dutt 
Iha, the khalatee (relation) brother of her husband, who 
is a Bundhoo.t 

“The arguments in proof of this are these.— The 
huchun (text) of Jug Buluh Moonee : ‘ If a person dies 
childless, first his property goes to his wife, then to 
his daughter, then the father and mother, then the 
brother, then the brother’s son, then the Gout eruj,% 

* Family Priest. t Kindred connected by the funeral oblation. 

$ Cognate kinsman. 

^Kindred of the same family opposed to Bundhoo. 
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tReii Bundhoo, then the disciple, then the fellow- 
student. ’ 

“ The buchun of Bishun Moonee : ‘ After his death 
it , goes to the Bundhoo, after his death to the 
SooJoool.’*’ 


Rajunder . 

narainrae “ In these two hucJiuns there are contradictions, and 

mohainder to reconcile these, Bachisput Missur has called the 

Bundhoo, Sapinds, and the Soohools he has called 


Sugotur. 


“ Bodhaien Moonee, after what he says respecting 
Soohools, adds : ‘ In case there is no Sugotur Bundhoo, 
the Soohool succeeds.’ 

“According to the buchun of Juy Bulub Moonee, 
first, own Bundhoo, then father’s Bundhoo, then 
mother’s Bundhoo, according to this series, inherit in 
the pothee-\ Bibad Chintameni. 


“ Bachisput Misser has this commentary : ‘ In case 
if he not existing, the brother, and the brother’s son, 
and the Soohools, and Sapinds, and Bundhoo, and the 
disciple, and the B edereading Brahmins, are heirs in 
succession. If there are many Geants,X and Soohools, 
and Bundhoos, and if there is no daughter, the Soohools 
and Bundhoos succeed.’ 

“ Many Moonees^ have placed the Sapinds and 
Soohools before the Bundhoos as heir. 

Buchun of Brishpuf, Moonee : ‘ If a person dies 
childless, and leaves no wife, no brother, nor father, 
nor mother, all the Sapinds shall divide the property, 
and take according to their shares. ’ 

“ Kataien Moonee says; ' After his death, all the 
heirs shall succeed.’— ‘ In case there is no giver of 

* Distant kinsman. t Law Treatise. 

t Ox Tcranuts, kinsmen generally. 5 Sages. 
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pind to the possessor of property, the property goes to 

any person who gives the pind, raid from him to the rutche- 

person who performs the same office for him. If they bho^ 

do not exist, or any one concerned in the pind, he will 

succeed are explanations which I have never seen in 

any pothee in usage in Tirhoot. r.4Junder 

Nar.ain Rae 

“ On examining the pothee Bibad Chintameni, and moha°nder 
Bibad Ghandur, and others, it appears clear that the 8a- 
pinds are to the seventh generation (of seven descents), 
for Bunhud Moonee has written, the Sapinds are ex- 
tinct in the seventh descent (inclusive of course).” 

Against this opinion Gunga Butt produced three 
bewustas or law opinions signed by a number of Pundits 


of Tirhoot, Benares and Nuddiah, whereupon the ZiUa 
J udge ordered the documents filed on either side to 
be forwarded to the Provincial Court at Moorshedabad 
for the opinion of the Pundits of that Court. The Pun- 
dits of the Court at Moorshedabad differed in opinion 
with those of the Zillah Court, and made the following 
report : — 


“ The widow of Indur Narain Rae, deceased, named 
Rannee Indrawuttee, came into possession of the pro- 
perty left by her late husband at his death. The 


puttas, which decide the succession in favour of the 
khalatee relation of her late husband, in preference to 
the relations of the seventh descent from a common 
ancestor, are just, and according to the Shusters. 


“ Proof.— The father, grandfather, and great grand- 
father, and in like manner maternal granfather, great 
grandfather, and his father, have pind and juP offered 
to them ; the fourth is the giver, and the fifth has no 
concern in the giving or receiving pind. Of these, he 


Funeral oblation, and water libation. 
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who is nearest Sapind, will be heir to the property ; 
after him, the Sookools, the AcJiaruj, and the Shisli ;* 
where there are many Grants, and SooJcools, and 
Bundlioos, he who is nearest will succeed to the pro- 
perty of a childless person ; and in the case of there 
being no nearer protreety, the heritage comes to the 
nearest Sapind ; the great grandfather, grandfather, 
father, self, with own brother’s son of a wife of same 
tribe, grandson, and his son, are joint Sapinds, in an 


undivided property ; but if it is divided, are Sookools : 
if there are no offspring, the Sapinds succeed ; if there 
are no Sapinds, the Sookools. As far as the con- 
nexion of pind extends to a common ancestor, so far 
do the Sapinds go ; and ivhen they are remote from 
pind, they are remote also from sapindee : in case of a 


division of the property, the leepi tasters are Sookools. 

“ The texts of all these biicMms are inserted in the 
pothees JRutnakur, and others of MitJieela, composed by 
Menu and Brishput 0-upust, Bohaien Dehid, the Brinch 
Pooran therefore the khalatee relation is the giver 
of the pind. 


“ The bewusta which have decided in favour of the 
Sookools, or descendants of the seventh generation 
from a common ancestor, in preference to the khalatee 
relation, are improper, and contrary to the text of 
Menu, and all texts and Shasters contrarv thereto are 
of no authority, for he wrote according to the bedes ;§ 
he is, therefore, above all. Thus, according to the 
Shasters, Gunga Butt Iha, the Plaintiff, is rightful 
heir.” 

Against this last opinion it was alleged by Sree 

* A spiritual guide or teacher, t Remnant of oblation. 

t Poorana’s or sacred books. § The Vedas or Holy Scriptures. 
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Narain Q.iid Liillit Narain^ that the Pimdits of the 
Provincial Court had only consulted the SJiasters in 
usage in Bengal^ which did not regulate the succession 
and inheritance of families in Tirlioot. TJiider these 
circumstances the Zillah Court deemed it neeessarv to 



rutche- 
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Launauth 
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resort to further authority, and ordered the proceed- ^^ajunder 

* xarain RAE 

mgs to be transmitted to the Sudder Dewaniw Adawlut coower 
ot Bengal^ vnth’ a request that the Pundits of that narain 


Court might be directed to examine the various 


rae. 


hewustaSy and decide which was just and right accord- 
ing to the 


The Sudder Adawlut aeeordingiy referred the ques- 
tion and the hewustas to their law-officers, who de- 
livered the following opinion : — 


Bamiee IndratvuUee, widow of Indur Narain Rae, 
having deceased, leaving no brother of the Rajah, or 
son of the said brother alive, we conceive the property 
of which she died possessed, in right of the Rajah, to 
be the right of 8ree Narain Rae and Lullit Narain 
Rae, the Defendants, as and heirs to her said 

husband. The bewusfa to this effect, passed on the 
authority of the Bibad Chintameni and other books, 
and the uses of Mitheela is correct ; and that which 
asserts the right to coihe to Gunga DuU Iha, the 
khalatee brother or Bundhoo, is not allowable by the 
Shasters oi Mitheela, but is so according to ihe Dye 
Baugh, and Dye Tilth, the poothees in usage in Gour Doss 
or Bengal. In proof of this, Bishmi Mo owee writes : 
Of a person who dies childless, the succession of his 
property devolves first to his dfe, then to his daughter, 
then his mother, then the father, then his brother, 
then brother ’s son, then the Bundhoo, then the Sookool, 
then the fellow-student, then (exclusive of the property 
set apart for pious purposes) the state. 
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“ According to the Bibad CJiintameni, the Biindhoo’s 
are Sapinds ; Bookools means Humgotur, or descended 
from a common ancestor. 

“ Again, Brishput Moonee says, from self to seven 
generations are Sapinds, beyond Sapinds are barred. 


nara^n^rae upwards to fourteen pooshts are called Su- 

&nd coQV! s.K,fYianoduGa, who are of the same seed, next to them 
mohainder ' ’ 

Narain come the Siogotur. 

Kae. 

“ The abstract of this from the Bibad Chintameni is 


this : First the son, then the grandson, then his son, 
then the wife, the daughter, then the mother, then the 
father, then the brother, then brother’s son, then the 
near Sapind, then the remote, then the near Soohools, 
then the remote : there is default of all these, and 
exclusive of the portion for pious purposes, the 
persons of the mother’s family have right of succes- 
sion. 

“Again, according to Sree Kur Misser, if a person 
dies childless, his property becomes the right of the des- 
cendants of his father ; if they exist not, grandfather’s 
offspring, then the offspring of the great grandfather. 
This is thus proved : three generations give pind and jul 
— that is, three generations from self ; the fourth is the 
giver, and the fifth has no concern therewith. After 
these, he who is nearest heir must succeed. The proof 
of this is, in case there are no Sapinds, the Soohools 
succeed ; after them, the nearest relations, according to 
their sinees as upon the authority of all these texts 
above quoted it is proved. The relative situations of 
the Sapind Sumanoduca Goutery, or descendants from 
the same stock, is stated above. 

Ball Roop writes If there is no relation within 
the brother’s son inclusive, the Grants of the same 
qommon ancestor will inherit ; in proof of which is 
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this. First the heirs, as far as the brother’s son ; then 
the Goturuj heirs, i.e., of one stock ; then the Biin- 

dhoo : the meaning of Goturuj is he who is a Sa- 
pind.’ 

“ The test of Menu is thns : — ‘ Goturs reach to sis 
generations, Sapinds to seven, w'hich is thns explained ; 
That six generations and their offspring are Goturuj 
and Sapinds ; and that from the deceased father, in- 
cluding his grandfather and great grandfather, and in 
ascent up to the seventh generation, are Sapinds and 
Goturuj ; and in like manner seven generations in 
descent are Sapinds and Goturuj. In support of this 
it is said, pind may be given, from self up to great 
grandfather, and three generations above that are 
eaters of the pmd leep, and from the giver for seven 
generations are they named Sapinds in these genera- 
tions. This is the relationship and connexion : If 
there are no Sapinds, the Swnanodukas succeed to the 
inheritance, which word means all the generations 
above the Sapinds, of which the memory remains. ’ 
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“ This is supported by the text of Bu^clmn Moonee, 
who says that the Sumanodukas are Humgotiirs, and if 
there are no Goturs, the Bundlioos inherit ; that the 
Bundhoos are of three lands— first, own Bundhoos ; 
second, father’s Bundhoos ; third, mother’s Btm- 
dJioos. 


“In the Seetee Sar Gurini, according to the text of 
Oupent Moonee, vfQ found these words : ‘ In the event 
of there being no son, the Sapinds are heirs,’ and the 
interpretation of near Sapind is thus given : ‘ Great 
grandfather, grandfather, and father, self, own brother, 
son by a wife of the same tribe, grandson, his son, 
are, in an imdivided inheritance, Sapinds ; but if said 
inheritance be divided amongst the heirs, they are 
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Soohools. If a person lias no offspring, tlie heritage 
goes to the Sapinds ; and if there are no Sapinds, to 
the Soohools ; if they are not, it goes to the Acharuj ; 
if he is not, to the disciple ; if he is not, to the pu- 
rohit ; if there is none, the 'whole (exclusive of Brah- 


kajunder property) to the state.’ 

NAUAIN KAE 

andCoowER Oohtan, or those whose name have been 

narain mentioned above, respecting whom has been explained 
the rights of Sapind and Sookool ; said explanation is 
in eases of the division of inheritance, and bears no 
reference to asoch* in which all who are of one blood 
are Sapinds, as well as those merely connected. Ab- 
stract of the text : — ‘ A person dying childless, his 
wealth goes to his father and his descendants as far as 
the grandson ; if none exist, it goes to his grandfather 
and his descendants ; if none exist, to the great grand- 
son and his descendants ; and so on to the seventh in 
ascent, after which right of inheritance ceases.’ 


“ According to the Brinch Pooran Shdister, in the 


whole Hindu, race, Sapinds are to the seventh genera- 
tion ; after which they are Sumanodukas, who go up 
as far as the memory of the family exists. If self, 
father, grandfather, and great grandfather, with seven 
generations in ascent from him, and from him also, 
down to the great grandson, seven generations in de- 
scent (the seventh of whom is said great grandson), are 
dead, except said great grandson, and the property 
has not been divided, said great grandson is Sapind ; 
and if the property shall have been divided, is Suma- 
■noduka, but all who eat of the pind leep are Swniano- 
dukas, and those who eat the pind are Sapinds. 

“ Bodhaien Moonee says : — ‘ He is a Sapind m cases 

- Impurity attaelimg oa the hirth ox death of a relation. 
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where the property has not been divided; and Soohool 
where it has.’ His explanation refers to the rights of ^ 

Sapinds and Sookools, in a case of inheritance to the iha, bho 
property of a childless person. iha, 

‘‘In the Riirtnakar text of Menu is found: — ‘The 
act of Sapindee ceases at the seventh generation, and 
the Sumanoduka extends therefrom to the farther an-^d^oowER 
nals of the family.’ Thus explained, seven genera- narain 

, nn • KAE. 

tions above the person living, and all their offspring, 
are Sapinds ; and in the pothees Parajat, also, it is 
written, that the word seventh bears reference to the 
founders of the seven generations above, and all their 
descendants who are mutually Sapinds. 

“ In the Much Pooran ‘ From the fourth genera- 
tion (in ascent) they are leep partakers, and from the 
father to three generations partakers of pind ; the giver 
of which pwd is the seventh.’ 

“ Text of Sumunt Monnee :■ — ‘ Brahmins who are of 
one pind suffer asoch for ten generations. After three 
generations pind g&&s&s, and after, or in the seventh 
generation, right of heritage ceases ; that is, after seven 
the property left is not divided. If this asoch, &c., is 
not performed, the punishment is equal to the slayer 
of a Brahmin ; ov he who has relation of h-is 

asoch ceases at the tenth generation. He whose fa- 
ther, grandfather, and great grandfather are living, 
great grandfather’s father, and two ascents more, are 
partakers of the leep. AU this refers to asoch.’ 

“ In the Brinch Pooran it is thus written, and in 
the translation thereof jin the Seetee Sar ■, hoX this ' 

is the explanation given thereof in hhe Bminadiara \ 

—‘ In all tribes of Hindu, from self upwards to the 
seventh ascent, and from the gieat giandfathei to 
great grandson, seven descents, both in ascent and 
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descent, seven generations are Sapinds ; after whom 
are the Stimanodakas, This enumeration is repeatedly 
written, and according thereto, the Sapinds extending 
upwards seven generations are < heirs to an undivided 
property ; whilst those who have right to a divided one 


are Sookools and' Sumanodakas. This is not the case 

JNARAIN KAE 

and coowERij^i p|^( 30 s . b-Qt pi some, he who partakes of the 

MOHAINDER X ^ 

karain leep comes into the property, who, in .ease of a divi- 

A 

sion, are Sookools and Sumanodakas, whilst those who 


partake of pind are, even in case of a division, Sapinds; 


and Sapinds, as above enumerated, succeed to pro- 


perty. ’ 

“ Bodhaien Moonee says, ‘ Great grandfather, grand- 
father, father, self, own brother, son of a wife of same 
tribe, grandson, and his son, all, if the property is un- 
divided, are Sapinds ; and if divided, Sookools. In 
order to ascertain the right of inheritance to the pro- 
perty of a childless person, deceased, this is the expla- 
nation of Sapinds and Sookools ; for in the matter of 


division of property left it is written thus.’ 


“ The explanation of the Bibad Chander is thus : — 
‘ The property of a childless person goes to his wife ; 
if he leaves none, to his daughter ; if he has none, to 
his father ; then to the mother, then to the brother, 
then the Sugotiir, then the Bundhoo, then the disciple, 
then ( exclusive of Braminical property) to the state, 
who will give such Brahminical property to the Bede- 
reading Brahmins ; and amongst the Sugoturs the near- 
est will succeed ; because where there are many Geants, 
and Sookools, and Bundhoos, the nearest will inherit 
the property of a childless person.’ ” 


The Zillah Court having received the above bewnsta, 
confirmatory of that delivered by the Pundit of their 
own Court, on the 16th of /September 1808, after reca- 
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pitulating the circumstances of the case, pronounced ^®39- 
their decree, and ordered “that the plaint should he rutche- 
dismissed, and that the Plaintiff pay the costs of 

Qni.-f LaUNAUTH 

IHA, 

On the 1st of February 1809, the Plaintiff Qiinga 
Dutt appealed from this decree to the Provincial Court 

Narain Rae 

of Appeal for the division of Moorshedabad. In his coower 

j , y-o , _ _ _ 0 n AmuER. 

petition to that Court, he represented that the Pundits narain 
of the Provincial Court at Moorshedabad, as well as the 
Pundits of the Sudder Dewanny Adawlut, upon the 
reference to them, had severally decided that the usages 
of Gour or Bengal were in favour of the Plaintiff. ; that 
the Zemindary in dispute was in Gour ; and that the 
deceased Rajah for ten generations had been settled in 

Gour ; he submitted that in all affairs the Shasters of 

* *■ 

Gour must govern the customs of Gout, and insisted 
that his right was clear, not only according to all those 
Shasters, but also according to the authorities of the 
Rutnahur and Sumrit Sur in usage in Tirhoot. 

, Sree Narain Rae and Lullit Narain Rae put in 
their answers to this Appeal, alleging that the Per- 
gunnah of Havelee Poorneah was in fact in Tirhoot, and 
that, according to all Pothees prevalent in Tirhoot, 
the right to the inheritance had devolved upon them. 

On the 4th of September 1809, the Provincial Court 
entertaining some doubts on the law, ordered that ■ 
copies of the proceeding, together with the original 
bewustas of the Pitndits of the Sudder Dewanny Adaw- 
lut, be again sent to that Court for their further opinion. 

The accordingly reviewed the proceedings, ^ ^ 

and the delivered in this cause, and gave the 

following opinion • 

“Upon "an examination of the various bewustas, it 
appears to us that, according to the Sbasters oi tis&ge 


11—20 



146 


CASES IN THE PEIVY COUNCIL 


1839 . Jn -tJie country of UdithBcl, wlionover inhabitants^ of that 
rutche- country, who carry on their affairs according to the 
puCTv ^oTT said country, happen to have a dispute, it 

is proper that the Judge do decide in the dispute agree- 
and others, institutes of the Sha'^ters of that country ; 

rajunder when disputes arise between inhabitants of 

NarainRae'’ ^ Arv 

and coov^^KR Qour, or tliose who carry on their aiiairs accoiaing lo 

^^NARAra^the Shasters of that country, or Maid a Tajpoor,^ 

&c., he shall decide according to the Shasters of 

Gour. Upon this principle, in the disptite between 

Gunga Dutt Iha, v. Sree Narain Rae and Lullit Narain 

Rae, Mitheelees* the pothees in usage in Poorneah 

bear sti'ongly, vis. the Ribad C}iiiitai'non66, the Bibad 

GhunduT) the Rutnahuf, the Suvivit 8 ut, compiled by 

Bal Roop and Three Krepae, and according to the 

bewustas of the Shasters, the inheritance of Rajah 

Inder Narain Rae should rest in Sree Narain Rae and 


Lullit Narain Rae. 

“2nd. Answer of Soolpanee, the P'undit of the 
Zillah Court, is according to the Shaster of Gour Doss, 
and not according to those of Mitheel. 

“ 3rd. In answer to the bewustas of Suhoor Tewarree 
and Gunsam, Pundits of the Sudder, it is written, that 
they have passed their hewusta according to the Bibad 
Chintamun, the Shaster in use in Poorneah ; for they 
have merely written, that according to the Shasters, &c., 
and have not written according to the Shasters in usage 
in Gour Des ; but,' moreover, they have written, that 
Sree Narain and Lullit Narain, the relations of the 
seventh descent, are rightful heirs to the property of 
the deceased Rajah ; and according to the Bhye Bhaga, 
the relations of the seventh descent, who are Gotur 
Ghow^f are heirs, they have not then written. 

* IuhRbit^ats of _ t Eamily, i&c, 
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“4th. They have not written after whom, who is to 
inherit. 

“5. The Bejye neither, and other Ginmts, are in 
usage in Benious, and the Daya Bhaga in Gour Doss.” 
On the 9th of December 1809, the beivusta of the 
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Pundits of the Sudder Dewanny Adawlnt, mth the vari- 


ous bewustas, having been received, the Provincial Court mohmnder 
declared, “that upon an examination of the same it narain 

KAE. 

appeared that the Pundits had decided that, according 


to the Shasters in usage in Poorneah, the Bihad Ckin- 


tamenei, Bihad Ghundur, and Butnakw Sumrit Sur, in 
usage in Mitheel, and various other Shasters, the claim 

t 

of 8ree Narain and Lidlit Narain was preferable.” 
And the Court accordingly decreed against the Plain- 
titf’s claim, and affirmed the Decree of the Zillah Court 
with costs. 

Soon after the date of this decree, Lullit Narain 
Rae died, without leaving any children, but leaving his 
widow, Mussumut Leelawattee, who was admitted as 
his representative in the further proceedings in the 
cause. 


On the 20th April 1810, Gunga Dutt Iha appealed 
from the above decisions of the Zillah and Provincial 
Courts to the Sudder Dewanny Adawlnt at Bengal, 
and 8ree Narain Rae and Mussumut Leelaivattee res- 
pectively put in their answers to the petition of 
appeal. 

At the hearing of the appeal, it appeared that a decree 
of the Sudder Dewanny Adawlnt, da,ted the 22nd 
June, 1801, had been made in a cause of Rajunder 
Narain Ghowdree v. Goculchund GoTi,* in which it was 
determined that if a person of a Mitheela family living 

* Reported 1 Mae. Sud. D. Rep. 43, 

li 2 
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in Bengal continue the observance of the Mitheel 
Shaster on occasion of marriages and mournings in his 
family, and have a Mitheela Purohit, or priest, to per- 
form the ceremonies, his right to inheritance and other 
claims were to be determined according to the Mitheela 
Shasters ; but that if these ceremonies were performed 
by him according to the Bengal Shasters, his right of 
inheritance should be determined by the Bengal 
Shasters. 

In conformity with this, decree, and with the opinion 
of the Hindu law officers, and finding that it was 
admitted on the part of the Appellant Gunga Butt 
Iha, upon the question being put by the Court, that the 
Purohits or priests of all parties in the present case, 
wei'e Mitheela men, and that the marriage and mourn- 
ing ceremonies were observed by them according to 
the Mitheela Shasters, the Judges of the Sudder 
Dewanny Adawlut were of opinion that the case was 
to be decided by the Mitheela Shasters, and in order 
more clearly and finally to ascertain the rights of the 
parties according to those Shasters, the Court, on the 
16th of February 1812, directed a reference to the 
Pundits ot the Zillah Court oi Tirhoot, which was in 
the district of Mitheel proper, and to the Provincial 
Court of Patna, in order to obtain the opinion of the 
Pundits of those courts, they being the persons most 
versed in the Shasters current in the Mitheela tribe and 
district, upon the follov/ing question : “In the case of 
a person of the Mitheel tribe dwelling in Bengal (in 
whose family, through P^irohits of the Mitheel tribe, 
the observances of joy and of grief have been in usage 
according to ihiB Mitheel Shasters) dying and leaving 
persons related to him in the sixth descent his Hum- 
goters—^dmi is, the descendants children of his great 
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grandfather’s great grandsire — and also leaving the sou 1S39. 

of the sister of his mother, with no other nearer heirs rutche- 

than these living ; to which of these persons, that is, 

the descendant in the sixth degree, or the mother’s 

sister’s son, does the right of inheritance to the real and others, 

and personal property of the deceased belong?” rajunder 

narain rae 

In answer to this question, the Pundits delivered a coower 
oewusta, which declared, that according to the Mitheela narain 
authorities, the estate of a person, on failure of heirs ^ 


within the relation of brother’s sons, devolved on the 
paternal kindred, who are Sapinds, including descen- 
dants of a paternal ancestor to the sixth degree ; and 
in default of Sapindas it devolved on the Sanconodaes, 
or more distant paternal kindred extending to the 
fourteenth degree, and that in failure of Sanconodaes 
the Bundhoos, or maternal kindred, succeeded ; and 
that therefore Sree Narain Rae was the nearest heir as 
Sapinda ; the Appellant Gunga Butt Iha being of the 
class of Buatdhoos. 

This opinion having been duly received, the 
Sndder Dewanny Adawlut on the 23 rd March 1812 , 
ordered, that the papers in the cause should be laid 
before the third Judge, for his opinion. 


On the 6th of April following, the Plaintiff, with 
permission of the Court, filed a petition, protesting 


against the bewustas of the Pundits of the Zillah Court 
of Tirhoot and the Provincial Court of Aseemabad. 

Mr. Harrington, the first Judge, investigated the 
opinions of the various Pundits delivered in the cause, 
and after some delay pronounced the following elaborate 
opinion. 


“The decision of this cause rests entirely upon a point 
oi Eindu whether Appellant, as maternal first 
cousin of Rajah Inder Narain: (vis., of the sister of 
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Inder Narain^ s mother), be the legal heir to the estate 
of Inder Narain, vacated by the death of his widow, 
Ranee Indrawuttee, or whether, on the Ranee s death, 
the right of succession to her husband’s estate devolved 
to Sree Narain and Lullit Narain, lineally descended 
in the sixth degree frona Sumroo Chowdry, also called 
Somer Sing, ancestor in the sixth degree of Rajah 
Inder Narain, vis. his paternal great grandfather’s 
great grandsire. 

“2. The Pundits of the Zillah Court of Poornei 





and Tirhoot, of the Provincial Court for the division of 
Patna, and of the Sudder Dewanny Adawlut, concur 
in declaring that, according to the received and most 
authoritative books of law of the Mitheela or Tirhoot 


system (by which the parties, though resident within 
the limits of Bengal, are regulated in their religious 
ceremonies, marriages, &c.), the paternal kindred are 
entitled to succeed before the maternal ; and, coiisOt 
quently, Appellant (the Plaintiff in this cause) has no 
legal right to the succession claimed by him. 


“3. In support of this opinion the following au- 
thorities are cited (besides others less conclusive), 
which expressly declare a preference of the Ootraja 
kindred of the same Gotr, or paternal stock, to the 
Bandhu or kinsman of a different stock, namely, the 
maternal kindred and the issue of daughters married 
. into another family. 


‘‘1st. A passage of Yajnyawalcya, 
Mitacshara, chapter 2, sec. 1, par- 2 : 


cited in the 

/ 1 • f * "1 

‘ The wife and 


the daughters also, both parents, brothers likewise, 
and their sons, the paternal kinsman (Gotra)a), kins- 
man of a different familv (Bandhu), a pupil and a fellow 
student ; on failure of \he first among these, the next 
in order is heir to the estate of one who who is deceased, 
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leaving no male issue. This rule extends to all persons 
and classes. ’ 

“2ndly. The Mitacshara itself, which declares the 
order of succession according to the above text (see 
page 324 of Mr. Colebrooke’s Translations), and after- 
wards in two distinct sections (5 and 6 of chap. 2), the 
one entitled ‘succession of kindred of the same family 
name, termed Gotraja, the other on the succession of 
Bandliu, or kindred of a different family name,’ states 
the order in which the paternal and maternal Idndred 
are to succeed respectively. From these, it will be 
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sufficient to extract the commencement of each section, 
vie, there be not even brother’s sons, the Gotraja, 


or more distant paternal kinsman (translated by Mr. 
Colebroohe Gentiles), share the estate. On failure of 


Gentiles, the Bandhu, or kinsman of a different family 
(translated Cognates), are heirs.’ For the remainder 
of the Mitacshara, as applicable to the case, I beg to 
refer to the translation of that work, pages 349 to 352, 
including also in notes the explanations of commen- 
tators, and sentiments of other writers upon the sub- 
ject. 

“3rd. The Vivada Ghentanieni, the author of which, 
after citing different authorities on the order of succes- 
sion, gives the following recapitulation. 

“The abstract is this : First the son, after him the 
grandson, then the great grandson ; on failure of these, 
the virtuous wife ,• failing her,' the daughter ; in her 
default, the mother ; if she be dead, the father ; if he 
be so, the brother ; on failure of him, his son ; in 
default of him, the near and more remoie> 8 apinda or 
kindred, connected by the funeral oblation (for want 
of such jS'acMZ?/ct, also called Samanoduca), or those 
connected by a common libation of water, in order ; 
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on failure of them, the mother’s family {Moirical) and 
the rest ; and default of all, the King, excepting the 
property of a Brahmin. 

' ‘ 4th. A passage from Balarupa, referring to the text 
of Yajnyawalcya above cited, in proof that on failure of 
him down to the brother’s son, the succession devolves 
on the Gotraja ; and after explaining it as meaning 
the Sapindas, and comprising six ancestors and their 
issue, concluding with the following quotation from 
Virhut Menu : the relation of Sapinda ceases with the 
seventh person, and that of the Samanoduka extends 
to the fourteenth -degree. The Samanoduka, too, are 
Gotraja (or paternal kinsman) ; on failure of such, 
the succession devolves on the Bandhu (or kinsmaii of 
a different stock), conformably with the text of Yajnya- 
walcya above cited, Gotraja, Bandhee, &c. 

“ 5th. The following extract from the Vivada 
Chandra : 


The wealth of one dying without male issue goes 
to his wife ; if he leave none, it goes to his daughter ; 
if there be none, it devolves on his father ; if he be dead, 
it passes to the mother ; if she deceased; it comes to 
the brothers ; in default of brothers, it goes to the 
Sagotra ; for want of such, it descends to the Bandhu ; 
on failure of whom, it accrues to the disciple ; if there 


be none, it goes to the King, except to the property 
of a Brahmin. Among Sagotras the nearest shall take 
property of the childless man ; conformably with text 


of Vrihaspate and quotations from the Shasters, whei'e 
many claim the inheritance of a childless man, whether 
near or distant paternal kindred or kinsmen, or of a 
different stock {Geanli, Saculya, ox Bandhti), he who 
is the nearest of them shall take estate. 


‘' 6th. A text from Apastamba, cited in Chin- 
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iameni, importing that if a person die childless, his 
estate, moveable and immoveable, goes to his Sapinda ; 
if there be no Sapinda, to his Saciilya ; if there be no 
Saculya, to his Bandlm, 

4. These last text is quoted by the Pnndit of the 
Patna Provincial Court, and the Pundit of the Zillah 
Court of Tirhoot, but not by the Pundits of the Sudder 
Dewanny Adawlut, who cite only from the Sumrit Sara 
another dictum of Apostamba, that on failure of male* 
issue, the nearest Sapinda is the heir. 
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“ 5 . Jimuta Vahana, the author of the Day a Bhaga, 
considering’ a text of Menu, which directs that the in- 
heritance be given ‘ to the nearest Sapinda,’ or those 
who are connected by funeral oblations, to refer not 
so much to nearness of kin or family relation, as to 
the presentation of offerings, and that the maternal 
uncle and other maternal kindred present oblations to 
the maternal grandfather and other ancestors, which 
the deceased was bound to offer when living, and con- 
sequently partakes when offered by others after Ms 
death, declares them entitled to succeed on failure of 
near Sapinda among the paternal kindred, vis., ‘ on 
failure of any lineal descendant of the paternal grand- 
father, down to the daughter’s son, who might present 
oblations in which the deceased would participate.’ 
He adds, that on failure of such maternal kindred, 
■yis., those who offer oblations which the deceased was 


bound to present, and of which he partakes when 
presented by others after his death, the Saculyg, ov 


distant paternal kinsman is the successor, and defines 
the ‘ Saculya ’to be ‘ one who shares a divided obla- 
tion, as the grandson’s grandson, or other descendant 
within three degrees reckoned from him, or as the off- 
spring of the grandfather ’s grandfather, or othbr re- 
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moter ancestor.’ (See Mr. Colehr ooke’s Translation of 
the Day a Bhaga, pages 216 to 219 ; and the rule, that 
he who while living presents an oblation to an ances- 
tor, partakes when deceased of oblations presented to 
the same person, in page 171.) 

“6. This order of succession, however, which has 
been adopted in Bengal, and which Nauda Paudila, a 
modern author, is desirous of extending to Benares, in 
opposition to Camalacara and the author of the Vira- 
mitorodya, who follow the. Mitacsliara (see note to 


Translation of Mitacsliara, pages 350 and 351), is not 
admitted by the Mitheela school, who uniformly prefer 
the paternal to the maternal kindred, whilst any of 


the former, or at least any within the fourteenth degree, 
may be living. In the Bengal law of inheritance, a 
pind or oblation at obsequies is chiefly regarded in 
Mitheela the Gather or relation of the same family. 
Tills point appears to me incontrovertibly established 
by the authorities cited in the beimistas of the law- 
officers of this Court, the Zillah Courts of Poorneah 
and Tirhoot, and the Patna Provincial Court, and I 
see nothing whatever to prove the contrary. The be- 
wusta of the Pundit of the Moorshedabad Provincial 
Court, which is founded on his own construction of 
texts that are cited by the under Pundits to prove the 
opposite doctrine. The whole of the objections of 
Appellant to the bewustas in favour of the distant kin- 
dred ot Rajah Indur Narain, also appear to me xiu- 
founded or irrelevant to the present case, in which the 
contest is not between a Bapmd -Awd 8 acidy a, Moth, of 
the paternal kindred, but between a paternal and ma- 
ternal kinsman. 

“ 7. In Appellant ’s replication in the Zillah Court, he 
states his claim to be supported by a text of Vrihas- 
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pate, cited in the Vivada Chandra, importing that \rhen 
there are several claimants, of whom some are pater- 
nal and others maternal kinsmen, whichever mav be 
nearest in affinity shall succeed to the estate ; but the 
extract above given from the Vivada Chandra shows that 
the author of this woi'k, which is held authoritative in 
Mitheela (see Preface to Translation of Day a Bliaga 
Mitacshara), expressly prefers the Sagotra to the 
Bandhii ; and the text cited from Vrihaspate, which is 
also relied upon by the Pundit of the Moorshedabad 
Provincial Court, is constructed to mean only that 
among several kinsmen, whether paternal or maternal, 
who may claim an estate, those of each who may be 


nearest of kin are entitled to succeed, in preference to 
the more distant. In his petition of appeal to this 


Court, Appellant cites the Butnacara and Smrite Sara 
to prove that Sree Narain and Lullit Narain, not 
having; descended from an ancestor oi Rajah Indur Na- 
rain within the third or fourth degree, are not Sapin- 


das:-: But the author of the Butnacara, after citing a 
text from Menu, saying — ‘ The relation of Sapinda- 
ceases with the seventh person, and that of Samano- 
duca reaches as far as memory of birth and name ex- 


tends, ’ adds, according to the signification of the word 
Sapinda, as deducible from its etymology, it compre- 
hends the offspring of the seventh person ; and he ad- 
duces the authority of the Matsyapurana to prove that 
‘ the relation oi Sapinda extends to the seventh degree.’ 
In the Smrite Sara also, althorigh reference is made to 
a text of P£i«d7ia2/a«a ( see translation of the Daya Bhaga, 
chap. ii. sect. i. part 37), in which those partaking of 
undivided oblations are pronounced ‘‘ Sapinda,’ whilst 
those who share divided oblations are called ^ SaculyasV 
yet this very text adds, ‘ on failure of jS'opmdas or nea|'- 
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kindred, Saciilyas or remote kinsmen are heirs ; ’ and 
the aiithor of the Smrite Sara himself expressly adds, 
‘ The wealth of one who leaves no male issue goes to 


his father and his offspring ; on failure of otfspring of 
his father, the succession devolves on the paternal 
grandfather and his offspring ; on failure of issue of 
the paternal grandfather, it goes to the paternal great 
grandfather and his otfspring, in regular order, and so 
on to the seventh desTee.’ 


“8. As to the further argument of Appellant in the 
representations delivered through his Vaheel and 
Mohhtar, on the 18th February last and 6th instant, in 
which he endeavours to show that his claim is sup- 
ported by the Mitacshara, it appears to me, on a care- 
ful examination of the English version, Avhich we hap- 
pily possess, of that work, to be totally without foun- 
dation. I have already noticed the two sections which 
declare the succession of the Gotraja, or paternal kin- 
dred, before the Bandhii, or kindred of a different 
stock, and which in my judgment are conclusive 
against the Appellant, who acknowledges himself to be 
one of the Bandhu of Ftajah Indur Narain, and claims 
as his maternal first cousin. 


“ 9. The term putra, or son, in the Mitacshara and 
its commentary, the Sabodhene, is frequently used as a 
generic term for male issue or descendant, and must 
be so construed in several parts of the Mitacshara, or 
the grandson, as well as the great grandson, would be 
excluded from the immediate succession, though ac- 
knowledged in every system of Hindu law to repre- 
sent their deceased father and grandfather, and entitled 
'W’ith sons to share the estate of a person leaving sons, 
grandsons, and great grandsons, the father of the 
grandson and father and grandfather of the grandson 
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being previously dead. This principle appears to be re- 
cognized in the Mitacshara and both its commentaries, 
in the third paragraph of the introductory section and 
notes i-eferring thereto (see page 242 of Mr. Colehrooke’s 
Translation). In that paragraph, after stating that 
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‘ the wealth of the father, or of the paternal grand- RAJuisnER 
father, becomes the property of his sons or of his ana coower 
grandsons, in right of their being his sons or grand- narain 
sons, and this is an inheritance not liable to obstrue- 
tion,’ it is immediately added, ‘ but property devolves 


on parents or uncles, brothers and the rest, upon the 
demise of the owner, if there be no male issue, and 
thus the actual existence of a son and the survival of 
the owner are impediments to the succession ; and on 
their ceasing, the property devolves on the successor, 
in right of his being uncle or brother : this is an in- 


heritance subject to obstruction. The same holds 
good in respect to their sons and other descendants.’ 


Here it is manifest the words translated ‘ male issue,’ 
and ‘ a son, ’ were not meant to exclude the grandsons 
before mentioned, and the two commentators agree in 
construing the last clause to intend ‘ the sons or other 
descendants of the son and grandson. ’ The same 
construction must, I think, be put on the words. 
‘ sons ’ and ‘ issue ’ (putra and sitnava), in the fourth 
and fifth paragraphs of the fifth section, and second 
chapter of th.e Mitacshara, and this interpretation is 
indeed indicated by expressions on the same para- 
graphs ; vis. ‘ on failure of the father’s descendants’ 
(santana), and. ‘ on that of the paternal grandfather’s 
line’ (santana). To adopt the construction proposed 
by the Appellant would be to cut off all the descend- 
ants below the grandson of the father, grandfather, 
and every other aneestor, and would render nugatory 
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’^39-^ the provisions in Mitacshara, as well as in the other 
rvtche- books of law, which expressly state ‘the succession of 
BHo^ kindred belonging to the same family, and connected 
and others, funeral oblatioiis to the seventh degree ; or if there 
rajunder none such, the succession devolves on kindred eon- 
narain eak j^eeted bv libations of water, and they must be under- 
mohaindkr stood to reach to seven degrees beyond the kindred 
rae. comiected by funeral oblations of food, or else as far 
as the limits of knowledge as to birth and name ex- 
tend.’ (See Translation of Mitacshara, chap. ii. section 
V. par. 5 and 6.) ’ 


“ 10. It may be added, that the Eespondent, Sree 
Narain Rae, as descendant in the sixth degree from 
Snmiroo Clioivdry, the ancestor of Rajah Indur Narain, 
does actually make oblations to the manes of ances- 
tors, in which those of Indur Narain are supposed to 
i:)articipate, and consequently that he is not only of 
the same family or paternal stock as Indre Narain, 
and related to him within the seventh degree, but is 
also connected mth him bv oblations to a common an- 
cestor, in which the manes of Indur Narain are sup- 
posed to participate ; which notion, to use the words 
of the late Sir William Jones (see note in Translation 
of Digest of Hindu Law, voL iii. par. 146), is the key 
to the whole Indian law of inheritance. 


“ 11. Sir William Jones further observes, ‘ that for 
this reason the law of obsequies promulgated hj Menu 
must be carefully studied. ’ And it will accordingly 
be found on reference to the third chapter of Menu 
(which contains the law of obsequies), text 216, that 
‘ the person offering three balls or cakes to the manes 
of his father, his paternal grandfather, and great 
grandfather, is directed to wipe the same hand with 
the roots of cusa, which he had before used for the 
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sake of Ms paternal ancestors in the fourth, fifth, and 
sixth degrees, who are partakers of the rice and clari- 
fied butter thus wiped off.’ This explains another text 
of Menu (chap. v. text 60), in which it is stated, ‘ that 
the relation of Sapindas, or men connected by the fu- 
neral cake, ceases with the seventh person, or in the 
sixth degree of ascent or descent,’ which, without 
attention to the distinction between complete oblations 
of the pind or funeral cake, made to the manes of the 
three nearest ancestors, and the wipings (leep) received 
by the three more remote ancestors, would appear at 
variance with a third text in chap. ix. text 186. ‘ To 

three ancestors must water be given at their obsequies ; 
for three (the father, and his father, and the paternal 
great grandfather) is the funeral cake ordained ; the 
fourth in descent is the giver of oblations to them, 
and is their heir if they die without nearer descend- 
ants ; but the fifth has no concern mth the gift of the 
funeral cake.’ The three texts of Menu above cited 
are perfectly reconcileable, without supposing (as some 
authors have done) the second text to relate to Sa- 
pindas required to mourn for a deceased person, not 
to his heirs. And a fourth text, which follows that 
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last quoted, and directs that, ‘ to the nearest Sapinda 
male or female, after him in the third degree the in- 
heritance next belongs ; then, on failure of Sapindas 
and of their issue, the Samanoduka, or distant kins- 
man, shall be the heir,’ prove that not only other 
beside the son, grandson, and great grand- 
son, but their descendants also, are included by Menu, 
among the legal heirs. 

•‘12. The only shadow of pretension which appears 
left to the Appellant is that which he has further urged, 
of the estate in dispute being partly situated within the 
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limits of the province of Bengal, and of the late Rajah 
rutche- and Ranee, as well as the parties in this cause, being 
iHA, bho resident within that province. It is, however, ac- 
IHA, knowledged by Ajppellant that all ceremonies oi mourn- 
andotheis, rejoiciiig {vis., all religions ceremonies, and 

i^r'ain°raeSo^® of a civil nature, including marriage), are per- 
and coowER£Qj.j^g(j in the families of both Appellants and Ee- 

MOHAINDER _ . ,,11 n-T 

na^rain spondents (as they were in the family of the late Rajah 
and Ranee, whose ancestors came into Poorneah from 
the adjacent districts of Mitheela or Tirhoot), by a 
Mitheela piirohit or priest, and according to the Mi- 
theela Shaster. It appears too that Roojput Iha, the 
son of Appellant, has succeeded (under a summary 
decision of the Judge of Zillah Poorneah, passed on the 
27th November 1809), to the estate of Madho Dai, half- 
sister of Rajah Indur Narain, as her Kirta Footer, 
which form of adoption is not sanctioned by the cur- 
rent law of Bengal. And in a former cause before this 
Court (that of Rajchunder Narain, Appellant, and 
Gocidchund 'Goh, Respondent, decided 22nd Jwie 1801), 
it was determined on a bewusta of the Pundits. In 
chap. viii. of Menu’s Institutes on Judicature and Law, 
it is prescribed in test 41, that ‘a king who knows 
the revealed laws must inquire into the particular laws 
of classes, the laws of usages of districts, the customs 
of traders, and the rules of certain families, and esta- 
blish their peculiar laws, if they be not repugnant to 
the law of Grod ; that if a person of family, 

resident in have Mitheela pwroMt, and perform 

^ ceremonies of mourning and rejoicing, 

. according to the Mitheela Shaster, his. right of inherit- 

is governed, by the Mitheela jSfeasier, or vice 
vt versa.’ . . i... 

■ 13, On the whole, therefore, I see no ground 
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whatever for altering the decrees of the Zillah and 
Provincial Courts in this cause, whereby the claina of 
Appellant was declared inadmissible, and" am of opi- 
nion that his appeal to this Court should be dismissed 
with costs.” 


1839. 

^ 

RUICHE- 
PUTTY DUTX 
IHA, BHO 
LAUNAOTH 
iHA, 

and ethers, 

V. 


RaJUNDER 

On the 24th of the same month, the opinion and ^nd^coowER 
result of the First Judge’s investigations having been^°^^™°®^ 
made known to the Third Judge, the cause came on i<ae. 

for decision ; when both Judges declared themselves 
of opinion that there was no sufficient cause ex- 
hibited for altering the decisions of the Zillah and 
■Provincial Courts, because “it is clear that at- the 
time of the death of Ranee Indraivuttee , the 'svidow 
of Rajah Indur Narain, the Respondents, 8ree Na- 
rain Rae and Lullit Narain Rae, the descendants 
of Sumroo Chowdry, the great grandsire of the great 
grandfather of Indur Narain, with others, his Hungotur 
relations, were in existence ; while the Appellant, the 
son of the sister of the Rajah’s mother, was amongst 
the RundJioo of the Rajah, and according to the hewus- 
tas of the Pundits of that Court, and those of the 
Zillah and Provincial Courts of Poorneah, Tirhoot, and 
Aseemdbad, and the result of the examination of the 
Mitaeshara and other Pot/iees ' venerated by the Mi- 
theelas, in usage in .the families of the parties in the 
cause, it appeared that the right of inheritance of the 
Hungoturs was prior to that of the Bundhoos.” It was, 
theref ore ordered, and a final decree was passed, deci- ; 
ding that the decree of the Provincial Court of Moor- 
shedahad, passed on the 9th Recem&er 1809, should be ^ ^ , 

affirmed, the Appeal dismissed, and that the Plaintiff' 
should be liable to costs. ' 

On the 3rd Ayril Gunga Butt lha obtained^^^^^^^^^^^^^^^^^^^ 

11—22 
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leave to appeal from this decree to his Majesty in 
Coxincil, subsequent to which, Sree NaroAn B,ae died, 
leaving the present Respondents, his sons and repre- 
sentatives. MussuMat' LeelciwutteBj the widow of Lullit 
Narain Rae, also died without issue, and Gunga Diott 
Iha, the father of the present Appellants, having died, 
the Appellants as his heirs and representatives, ob- 
tained leave to revive and prosecute the appeal ; and 
prayed that the several decrees appealed from might be 
reversed for the following reason : — 

Because, according to the laws which regulate the 
succession to the property in dispute, Gunga Dutt Ilia, 
the father of the Appellants, upon the death of the 
widow of the deceased Rajah, became entitled thereto, 
as the heir and representative of the Rajah, 

The Respondents, however, submitted that the 
decrees appealed from ought to be affirmed for the 
following reasons : — 

I. Because the parties being of a Mitheela family, 
and performing their ceremonies according to the Mi- 
theela Shasters, the authorities clearly proved that 
Sree Narain Rae and LiiUit Narain Rae, as the paternal 
kindred of Rajah Indur Narain Rae, were entitled 
to succeed to the Zemindary in question, and to all the 
Raj ah’ -s personal property, to the exclusion of the 
maternal relations. 

II. Because the question being one entirely of Hindu 
law, could not be more fully or satisfactorily investi- 
gated than it had already been by the three Courts, 
the Zillah Court, the Provincial Court of Moorsheda- 
bad, and the Sudder Dewanny Ada wlut, each of which, 
after elaborate investigation, decided, in favour of the 
Respondents title. 
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Mr. Wigram, Q. C., and Mr. E. J, Lloyd, for 
the Appellants. 

The question is this ease is, whether the law of Bengal 
does not apply to property locally situated there ; the 
Pundits are of opinion, that a person who derived his 
origin from a person of Mitheela, and lived in Bengal, 
did not lose his caste provided he continued the religious 
observations of the Mitheela SJiasters. In ordinarv 
cases the circumstances which determine questions 
with respect to real estate are the situs of the property, 
and with respect to personal property the domicile of 
the owner ; as far as these principles extend, it is clear 
that the law of Bengal must apply, for it is no where 
denied that the property is not situated in Bengal ; 
and that the intestate was domiciled in Bengal is also un- 
disputed. By the authorities of the Bengal law there is 
no doubt the Appellants are entitled to succeed in prefer- 
ence to the Respondents, and even by some of the autho- 
rities of the Mitheela school, the Appellants title is pre- 
ferable to the Respondents. If the decision is upheld, it 
will come to this : where you find a particular law is es- 
tablished in a country, a party coming into that country 
is entitled notwithstanding to import the particular law 
of his own tribe ; the etfect aMII be to decide that all 
private law may be introduced into Bengal proper. It 
is questionable whether there is any specific rule which 
enables the party to say he shall bring his ovm family 
law, and import it into Bengal proper. 1 Strange’s 
Hindu Law, chap.' vi. p. 125. 1 Golehroolce’s Digest, 

p. 11. 2 GolebrooJce’s Digest, 2 vol. 501, sec. 9, 

10, 24, 54, 55, 52, 64, 65, & 67. mr WiUiam 
Jones" Institutes of Hindu Law, p. 211. Harrington’s 

M 2 
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183^ 

RUTCHE- 
PUTTY DUTT 
IHA, BHO 
Launauth 
IHA, 

and others, 


Analysis, Reg. I. 1793 ; Reg. IV. of 1/93 ; 21 Geo, 
III. c. 70. 

Mr. Serjeant Spafikie, Sir Charles Wether all j 
Q. C., and Mr. J. Stuart, for the Eespon- 


rajunder dents. 

Narain Rae 

mohTindkr Every civilized country allows an individual to make 
Narain ^ ^0 regulate the succession to his property, 

^ ’ different from the general law of the land of his domi- 
cile ; and the lenient toleration of the law of Bengal 
has been to allow the Hindoos to regulate their suc- 
cession' by their general and varying law as it 
exists in this country or that. The case of Narain 
Chowdry v. Gocidclkund Goh, promulged the law and 
made it known throughout Bengal, so that there can- 
not he now any doubt about the law : when it is ascer- 
tained that the party conforms to the customs of 
Bengal, the right of succession follows by that law ; 
but if the conformity to the Mitheela Shasters con- 
tinues, then the law of inheritance is governed by the 
law of Mitheela. The question then in this case 
is very clear ; the Rajah’s ancestors, unquestion- 
ably emigrated from Mitheel to Bengal, where they 
* 

retained their Mitheela character by adhering to the 
religious ceremonies prescribed by the Mitheela Shas- 
ters. There is no analogy to the English law cited on 
the other side ; it is not a question of lex loci rei .site., 
but of the law of Hindoos governed by their reli- 
gious opinions; a question of caste, not of an indi- 
vidual. Colehroohe’s Law Code, p. 257. 

ME Baron Parke 

In this case their Lordships concur in recommending 
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her Majesty to affirm the decision of the Court below. 1839- 

We would not have troubled the learned counsel for rutche- 

the Respondents, but that we were anxious the case bho^ 

should be fully investigated as it relates to property 

of a very large amount. On a full consideration, we others, 

feel no difficulty in assenting to the propriety of the Rajunder 
, i J- V Narain Rae 

decree of the Sudder Court on all points. and coower 

mohainder 

The Appellant claims the Zemindary of Pergunna 
Haveelee Poorneah, situate in the province of Bengal. 

He claims to be entitled as the cousin on the mothers 
side, and claims against the Defendant below, the 
father of the Respondents, who is related in the sixth 
degree on the fathers side. It is admitted that if 
the law on which the learned Judge Mr. Harrington 
proceeded, governs the succession, no valid objec- 
tion can be taken to the decree of the Court below. 

That matter has been fully investigated ; and although 
there was some doubt about it, the counsel for the 
Appellants do not feel strong enough to impeach 
the decree if it was rightly decided according to the 
law. Now was it so decided? Let us look in the 
first instance, to the point on which the parties put 
their case till they came to the Sudder Court. The 
Rlaintiff does not state by what law his descent is 
to be regulated, but he claims as the heir at law of the 
deceased Rajah. The answer of the Defendants, whose 
representatives are the present Respondents, distinctly ^ ^ ^ 
puts it on the ground that the Shasters of Tirhoot ^ 

regulate the succession. They state that the case 
ought to be decided “according to the Shasters 
Tirhoot which are in usage in the country, and parti- 
cularly among the Brahmins of, Mitheela who are ruled 

entirely thereby, ’i , Now when- the Plaintiff cornes to Af 
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1839. liis replication it is equally clear that he puts his 
Rutche- claim also on the Shasters of Tirhoot or the law of 
Mitheela, and there is not a word said about any other 
law to regulate the succession between the parties. 


and others, 

Then we find, that in pursuing his appeal to 

UaJUNDER, • • • 1 1 j 

narain kae the Sudder Dewanny Adawlut, it is said that one 
moha°nder small portion ought to be adjudged according to the 

of Bengal. Now, is that right! Mr. Harrington 
who considered the question, is of opinion that the 
rule of succession ought to be the Mitheela law, accord- 



ing to which the parties have governed themselves, 
and he lays it down as a clear proposition of law, that 
in a case where a family migrates from one territory to 
another, if they preserve their ancient religious cere- 


monies, they also preserve the law of succession, and 
relies on the case of Bajunder Narain Chowdrg v. 
Goculchund Goh, proceeding on the opinions of the 


Pundits, and which was in evidence in the Sudder 
Dewanny Adawlut. It is very true that the precise 
point decided by the Court in that case does not go to 
the full length of Mr. Harrington’s judgment, for the 
family there had abandoned part of the religious obser- 
vances and adopted those of Bengal j and there it is 


said that the law of that country must decide j there is 
a want of clearness, probably in consequence of the 
defect of translation ; but the effect is, that if they, 



sion would be according to the country from whence 
they migrated : that opinion is clearly adopted by the 
Court, and there is a note well deserving of attention 
which is not only the note of the Eeporter, but as we 
learn, from the preface to the book, especially 
valuable as coming from the pen (d Mx. H. Golebrooke. 
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Now the note upon this subject says, “If the family 1S39. 
had been shown to have continued in the observance 
of the natural law' and usages, namely, those of Mi- hZ’’ 
iheela, the rule of inheritance as established in that i-aonauth 

IH A, 

province must have been followed.’’ They treat that and others, 
as a matter of clear law and not admitting of any rajundek, 
doubt. The present case, therefore, must be con- and^coowEK 
sidered, rather as an exception to that which is laid 
down as the law in that case, because there they had 
abandoned those usages and taken to those of Bengal. 

It appears highly reasonable in such circumstances 
that that should be the rule, for the law of succession 
of the Hindoos partakes greatly of their religious 
opinions, and is part of their system. 


It appears to their Lordships, that the opinion ex- 
pressed by Mr. Harrington is the law to govern this 
case ; and in respect to the application of that law to the 
state of this family, there appears no objection. Upon the 
whole view of the case, the law to decide, therefore, must 
be the Mitheela law ; and according to that their Lord- 

>1 

ships cannot say that the case has been wrongly decided. 
It appears there was some little doubt as to the provi- 
sion of the Mitheela law ; the note to which I have 

* 

referred, states that “ the books of greatest authority 
in Mitheela on the subject of inheritance, are silent in 
regard to the sisters son ; and the established opinion 
is, that the male descendant of the remote ancestor 
shall inherit, and not a descendant through females of 
a near ancestor.” But that does not appear to have 
been perfectly decided ; and therefore, probably this 
suit was brought to have that point cleared up, upon 
which the opinions of so many Pundits have been taken. 
It appears that the MitheeZa law is against the claim of 
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any relation on the mother ’s side till those on the 
rutche- father’s side to the seventh degree have been exhausted. 
iHA, bho This being an appeal against the decision of the 

LAONAUTH ,, j .j , r. , . 

IHA, tnree Courts, it must of course be dismissed with 

andoJ:hers, 


Rajunder 
narain Rae 
and COOWER 
Mohainder 
Naraim 
Rae. 
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Nathoobhoy Eamdass 

MoOLJEE MaDOWDASS; 

Madowdass^ End. MunMOHUNDASS j. RGspoi^dcfits,^ 
Davidass ---- --.>1 

On Appeal from the Supreme Court of Bombay. 

Bombay Supreme Court Charter— Appeal to P. C.' from interlocutory judg> 
meats or orders — Partnership— Suit in respect of finding as to existence 
of partnership— Appeal to P. C. against— Maintainahility. 

J-ho right of appeal given by the charters of Bengal, Madras, and 
Bombay, is not confined to eases where a right or duty is finally decided 
but includes interlocutory judgments, decrees or decretal orders j such 
appeal does not, however, extend to the finding of a jury upon issues directed 
from the Equity side of the Court j no motion for a new trial having been 
made, nor exceptions taken to the Master's report founded on the verdicts f 
in such issues. ; 

Senible, — The word * ‘ determination ^ ^ in the charter of Madras and ' 
Bombay is equivalent to the decree or decretal order" of the Bengal i 
charter, ; 

This was a motion for the dismissal of an appeal 7 
lodged on the 19th of November 1838, under the fol- 
lowing circumstances 

On the 29th of June 1832, the Appellant and Ram- 
cooverhoye his mother, filed their bill of complaint on 
the Equity side of the Supreme Court of Judicature at 
Bombay, Madowdass Kunsordass and Davidass 

Hurjuvandass, stating (amongst other things) that 
Ramdass Manordass, formerly a merchant and Hindu 
inhabitant of Bombay, on or about the 17th of Febru- 
ary 1808, departed this life, having duly made his Will, 
whereof he appointed the Defendants Madowdass 
Hunsordass, and Davidass Hurjuvandass executors ; to 
whom Probate was granted by the Eecorder’s Court 
on the 29th of 1813 ; and thereby after other 

* Present : Members of the Judicial Committee,-— Mr. Baron Parke, 
Mr. Justice Bosanquet, Mr. Justice Erskine, aud Sir Stephen Lush- 
ington. ' 

Privy Coimcillor,— Assessor, Sir Edward Hyde East, Bart. 


- - - - Appellant, 

V. 

Gopaldass 1 
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bequests be gave and bequeathed the residue of his 
property estate and effects to his widow Ramcoo- 
verboye, and his two sons, the Appellant Nathoohhoy 
Ramdass and Wittuldass : and after stating that a 
certain partnership had formerly existed between the 
testator and the Defendant Davidass, but that the same 
had been finally closed and determined, and mutual 
releases executed by both parties in 1808, previous to 
the testator’s decease, the bill prayed that the Will 
might be duly established, and that the usual account 
of the real and personal estate might be taken, and 
the same applied in due course of administration. 


The Defendants severally put in their answers ; the 
Defendant, Davidass Hurjuvandass, insisted on the 
partnership between the testator and himself subsisting 
at the time of his decease, and denied the execution of 
any release, as stated by the Plaintitfs ; but insisted 
that the accounts had never been wound up, and he 
daimed to retain such part of the residue as remained 

in his hands for the liquidation of the balance due to 
hiHL oil account of siicli partncrsliip. 


Upon the hearing of the cause, on the 1st of Marc 
1834, two issues were directed by the Court, with 
view of determining the existence of the partnershir 
and the alleged release. These issues were afterward 
tried before the Supreme Court, on the Plea side an, 
verdicts found for the Defendants ,• viz., on the firs 
issue, that a partnership did exist between him and th 
testator, and on the sedond, that such partnersMp wa 
determined on the 29th of January 1808. 

r of November 1835, the Appellant, Nai 

> 'Iv applied by motion, on the Plea sid 

pt the Court, for leave to appeal to the King in Coun 
eil from the above verdicts ; but the Court bavins 
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taken time to consider his application, on the 29th of 
February 1836, refused the motion. ' 

No application was made for a new trial by the Ap- 
pellant ; but the suit having abated by the death of the 
Defendant, Davidass Hurjuvandass, and been dulv re- 
vived against his widow Mooleevahoo and the Respondent 
Munmohundass, his personal representatives, the Appel- 
lant, on the 29th of August 1836, moved the Court on 
the plea side for leave to appeal against the above 
mentioned verdicts or judgments given upon the 
issues, and on the 2nd of September following an order 
was made, that the petition of appeal be filed, on 
its being amended, by striking out such part as 
related to proceedings not on record on the Plea 
side of the Court, as forming a part of the proceedings 
on the trial of the issues, and on payment of the costs 
of opposition of the motion : and it was ordered, that 
the Appellant should give good and sufficient secu- 
rity for the payment of all such costs as might be 
incurred by the appeal, in the event of his failing 
theiein ; and for the performance of such judgment or 
order, as His Majesty might think fit to give or make 
thereon ; and upon such security being given, the 
Court allowed the appeal, and directed true copies 
of the issues, evidence, verdicts, or judgments, and 
orders should be certified under the seal of the Court. 

On the 26th of October. 1836, the petition of the 

Appellants for liberty, to appeal against the above 

verdicts or judgments was filed ; but no security was 

at that time given, in conformity with the liberty 
to appeal. 

On the 11th of November following, a motion was 
made to dismiss the above order for allowing the ap- 
peal, which was refused, though without costs. 
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On the 19th of November 1836, the original cause 

Equity side of the Court, 
kamdass on the finding, upon the aforesaid issues, and for fur- 

madow^ directions ; and by the decree then made, certain 
DASs^Ind recounts respecting the partnership formerly existing 

Others, between the testator and Davidass were directed to he 
taken, and further directions reserved. 

On the 8th of February 1837, the Appellant applied, 

on the Equity side of the Court, for hberty to appeal 

to His Majesty in Council against the above decree of 

the 19th of November 1836, which was on the 28th of 

the same month allowed, on the petition of appeal 

being amended, by mention being’ made therein of the 

allowance by the Court, on the Plea side thereof, of 

an appeal to His Majesty in Council from the verdicts 

or judgments gAen by the Court on the trials of the 
issues. 

On the 22nd of November 1837, the Appellant filed 

his security bond, on the Plea side of the Court, and 

on the 8th of December he filed his general petition 

of appear against the decree of the 19th of November 
1836. 

On the 12th of February 1838, the Respondent, 
Munmohundass Davidass apphed, by motion, and ob- 
tained an order nisi on the Plea side of the Court, that 

the order of the 2nd of NeptewAer 1836, and the ' peti- 
tion for leave to appeal from the verdicts or judgments, 
filed on the 26th of October 1836, and the subsequent 

petition of appeal, of the 8th of December 1837, should 
stand dismissed. 

'k ■ , 

motion was supported by a certificate of the 
had in the cause, given by the Prothono- 
Court, by which the various Steps above 
set forth were detailed, and from which it appeared 
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that no proceedings had taken place in the cause sub- 
sequent to the filing of the security bond and the general 
petition of appeal, nor any copies of the evidence given 
on the trial of the issues transmitted, under the seal of 
the Court, to His Majesty in Council. 

On the 23rd of February cause yms shown against the 
above order nisi, when the same was made absolute. 

On the 19th of November 1838, the Appellant lodged 
his^ petition of appeal in the office of the Privy Council, 
which was entitled in these causes on the Equity side of 
the Supreme Court ; and after stating the leave given 
to him, on the 2nd of September 1836, to appeal from 
the judgments or verdicts, and also the order of the 
28th of February 1837, giving him leave to appeal 
from the decree of the 19th of Noi>ember 1836, the peti- 
tion prayed, that His Majesty in Council would re- 
\iew and rehear the cause, and thereupon reverse, 
\ary, or alter the judgments of the Supreme Court 

on the issues and the decree of the 19th of Novem- 
ber 1836. 


1840. 


Nathoo 

BHOY 

Ramdass 


P. 

“MOOLiEE 
M ADOW- 
DASS, and 
Others. 


The Respondent Munmohundass Davidass, appeared 
to this appeal, but no proceedings having been taken 
under it, he on the 8th of November 1839, presented 
a petition to Her Majesty in Council, in which, after 
stating the circumstances above detailed, and in- 
sisting that the appeal and petition of the 19th of 
November 1838, was irregular, and that the orders of 
the 2nd of September 1836, and the petitions of the 
26th of October 1836, and 8th of December 1837, 
were severally discharged by the order of the 23rd of 
February 1838, he prayed that the petition of appeal 
of 19th November 1838, might be taken off the file 
or dismissed with .costs, or that so much of the 


petition and appeal as prayed 


reverse, 
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yii * Wigranij Q, 0., and Mr, E. J, Lloyd, 

Moved to dismiss the appeal, as having been im- 
properly presented, after the order allowing the same 
bad been dismissed by the Court. They insisted 
also that the order of the 23rd of February 1838, 
applied to the proceedings both on the Plea side 
and on the Equity side of the Court that the 
Appellant ought, if he disputed that order, to have 
made a special application to the Court below, and 
that he was, in fact, now endeavouring to prosecute 
an appeal against a judgment obtained on the Plea 
side by means of proceedings taken on the Equity 
side of the Supreme Court. They contended, also, 
that the Appellant had miscarried in his mode of pro- 
ceeding,-— that no appeal could be made from the 
finding of the Court on the issues in question but by 
means of a new trial, or exceptions taken to the Mas- 
ter's Report, that the case was not one within the 
meaning of the Charter of Justice, and that he was 
utterly precluded, by the order of the 23rd of Feb- 
ruary from prosecuting an appeal either against the 

verdicts or the decree in question. 


Mr. Pemberton, Q. C., and Mr. A. Lewis, 

Contended that the trial of issues by the Judges ol 

“ jury, brought Uit 
”igs or judgments of the verdicts within the intenl 
meaning,- of the Charter of Justice that the 
Ming the petition of appeal, and executing security for 
the due prosecution thereof, were matters subsequent 
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to . the allowance, of sncli appeal, not required by the 
Charter, as a condition precedent to the granting of the 
appeal ; and that the Court, having once made the order kajojass 
allomng such appeal, had no further jurisdiction in the moolJee 
matter ; they iiisisted that the issues in question were d.ass, and 
coram non judice at the period the order nisi, of the 
12th of February 1838, was made absolute, and .could 


not be held binding on the Appellant, who having per- 
fected his security, and presented his petition in the 
Court below, before lodging his case here, had sub- 
stantially complied with the conditions imposed on 
him by the Supreme Court, and could not be precluded 
from prosecuting the appeal so presented. They cited 
Choivdry v. Midlich, 1 Moore^s Indian Appeals, 358. 


Mr. Baron Parke : — 

In this case a motion was made on the part of the ^ ^ February. 
Respondent to dismiss the appeal, so far as it was an 
appeal from the decision of the Supi'eme Couit of Boiu- 
bay on its common law side, in the nature of a verdict 
on an issue directed on the equity side of that court in 
this suit, it being admitted that the appeal was compe- 
tent so far as it related to the equity suit. 

The suit was instituted by the Appellants to recover 
their shares, as the residuary legatees of the estate of a 
testator, whose executors are represented by the 
Respondents. The answer of one of the executors set up^^^^^^ 
a case of partnership between the testatoi and himself, ^ 
and a right to retain the amount of the balance due 
from the testator. The court ultimately diiected two 
issues to be tried on the common law side of the coui ts, 
one whether there wns such a partnership, and the 
other whether it had been put. an end to* >be couri 
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on tlie common law side, on the trial of the first issue, 

decided that there was a partnership. 

There was no motion for a new trial, but the court on 
the common law side gave leave to appeal on the 2nd 
of September 1836, on giving security, without men- 
tioning the time for it. The petition for leave to ap- 
peal was filed on the 22nd of October 1836, hut the se- 
curity was not given until the 22nd of November 1837. 

On the 19th of November 1836, the cause came on 
for further directions founded on the issues, and a de- 
cree was made referring it to the Master to take the 
usual accounts. 

On the 28th of February 1837, leave was given to 
appeal from this decree, on condition of the amending 
of the petition of appeal, and stating that leave had 
been given on the common law side to appeal against 


the finding on the issues. 

On the 12th of February 1838, an order nisi was ob- 
tained to discharge the order for leave to appeal against 
the finding on the issues, and on the 23rd of the same 
month, the court made that order absolute, and the 
leave to appeal was rescinded, but on what ground does 
not appear. 


Notwithstanding the order for leave to appeal, of the 
2nd of September 1836, was so rescinded, the appeal 
was lodged in the Privy Council against the finding 
on the issues, as well as the decree on the equity side, 
.of the 19th of November 1838, and it is contended 
that so far as relates to the findings, it is not competent 
for the Appellant to prosecute his appeal ; under these 
circumstances, several objections were taken and ar- 
gued, which the court will now dispose of, having taken 
tinae for consideration on account of the practical im- 
portance of some of them. 



ON APPEALS PROM THE EAST INDIES. 


177 


One objection was that under the Charter of Justice 
of Bombay, it is not competent to appeal against any 
determination which is not of a final character, which 
does not settle some right or impose some duty. The 
Charter of Justice of Bombay is, as near as may be, a 
transcript of that of Madras, of the 33rd Geo. III. 
The Charter of Madras follows that of Bengal, of 
the 13th Geo. III., with this difference, that liberty 
is given to appeal against any Judgment or Deter- 
mination of the Supreme Court of Madras, whereas, 
the liberty to appeal is given in the Calcutta Charter 
against any “ Judgment, decree, order, or rule,” after- 
wards varying the terms to “ Judgment,” “ Decree,” or 
“ Decretal oi’der. ” In other respects the provisions in 
each are substantially the same, and we are all of opin- 
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ion that the word '' determination ” is an expression 


at least equivalent to the terms used in the Bengal 
Charter ; and as an appeal undoubtedly lies from all 
Decrees or Decretal orders in the equity side of the 
Supreme Court at Calcutta^ it does equally from every 
decree or decretal order on the equity side of the Su- 
preme Court of Bom}) ay and Madras. 

The context of all the three charters shows that the 
appeal is not confined to cases in which some right or 
duty is finally decided ; and the clause limiting the 
value in dispute to ten thousand does not 

apply to the value of the matter in dispute involved in 
the order, but to the subject of the suit itself. 

But then it is said that this finding of the court on 
its common law side, in the nature of a verdict, is a 
'' determination which may be directly appealed from. 
Undoubtedly such a verdict in a common law suit, 
might be indirectly appealed from, in an appeal against 
the judgment in that suit, which is founded on that 
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verdict, the exddence, as well as the finding, being 
brought up as part of the proceedings, and included in 
the transcript. But the verdict only, prior to judg- 
ment being given, could not be appealed from in a com- 
mon law suit ; nor can this verdict on an issue directed 
from the equity side, as a determination in a common 
law suit. 


There is indeed no common law suit. In tr3dng the 
issue, the Court of law is merely ancillary to the Equity 
Court : it investigates facts, and pronounces its opin- 
ion on them, merely in order to ground some further 
proceedings in the equity suit ; the verdict itself is no 
proceeding in the ecjuity suit, it only becomes so when 
it is adopted and acted upon in that suit. It stands on 
the same footing as the finding of a jury in a distinct 
common law court, analogous to the ease of a reference 
to the Master, which when confirmed by the Court, and 
not before, is the subject of appeal. If a party objects 
to such a report, he must except to it, and the over- 
ruling that objection and conforming* the report, opens 
the whole question of the propriety of the finding of the 
facts contained in it, to the review of the Court above ; 
but if there be no exception, the report is not open to 
such revision. In the present case, the Appellant 
meaning to object to the finding of the Court on the 
facts, should have applied to the equity side for a new 
trial, as a verdict against evidence ; and having brought 
all the evidence before the Court, the refusal of a new 
trial and consequent adoption of the finding, as one of 
the grounds for a decree, would then have been the 
subject of appeal ; and the propriety of the decision on 
the facts would be considered and decided in a Court 
of Appeal. But as the Appellant did not pursue that 
course, he must be taken to have made no objection to 
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tliG finding j and tliG vGrdict on tlio issuG of wliicii tli© 
postea is thG only GvidoncG, is to bo troatod as oiig proof 
of tliG truth of tliG facts in the cans© involvGd in it, and 
may be aetGd upon aecordiiig*ly. I say as one proof — - 
not a conclusivG proof, bGcausG it might happen that in 
opinion of the Court of Appeal, the evidence in the 
cause was so strong that no finding of a jury, or the find- 
ing of the Court below itself ought to weigh against it. 

As there has been no application for a new trial in 
this case, the facts proved on the issues, and the pro- 
priety of the finding upon it, cannot now be brought 
under the review — and the appeal must be confined to 
the propriety of the decree on further directions, founded 
on the postea, and the evidence in the cause, 

In the case of Chowdry v. MiiUick, the question was 
disposed of, upon a different point. 

Another objection taken b^" Mr. Wigram would ^ilso 
in our opinion be fatal : viz,, that the leave to appeal 
granted at the common law side, has been vacated, 
by order on the common law side of the Court — 
and if an appeal could be against an order on the com- 
mon law side, it ought to have been made against the 
last order which stands good until vacated. At all 
events, therefore, there is now no liberty to appeal 
against the finding on the issues, arid so much of this 
appeal therefore as seeks to vary or alter the judgments 
of the Supreme Court on the issues must be dismissed. 
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Eajundeb Narain Eae, and Cower 1 
AIohainder Naraikt Eae, (the two j 
surviving sons and representatives ^ Appellants, 
of Eajah Sree Naraiit Eae) - - 

V. 

Bijai Govistd Sing, (son and repre- 
sentative of Bhta Jha, deceased) 

On Appeal from the Sitdder Dewanny Adawlut of 

Bengal.f 

Deed — Compromise of disputed and doubtful claims — Setting aside of — - 
Grounds for — Party to deed pleading ignorance of contents — Right to 
he released from — Fraud, intimidation and coercion — Proof of — - 

Appeal — Dismissal for default — Negligence of guardian ad litem — 

If a sufficient ground for restoration — Privy Council — Power of, to 
amend and restore appeal dismissed for default. 

A solulmamah or deed of agreement to compromise coixfLicting 
claims entered into in the presence of mtnesses and solemnly ac- * 

kiiowledged in Court, by parties who were mutually ignorant of their re- 
spective legal rights, cannot afterwards be set aside upon plea of ignorance 
of the real facts, when the party seeking to avoid the deed had the means of 
ascertaining those facts within his reach. 

Gross fraud and imposition are not to be imputed upon mere suspicion, 
and unless the charge is proved, a party cannot be released from an agree- 
ment entered into by their own solemn act. 

The of showing that a compromise has been fraudulently obtained 
by intimidation and false representation, is cast upon those who seek to 
impeach the validity of their own deed. 

By the common law this Court possesses the same power as the Courts 
of Record and Statute have, or rectifying mistakes which have crept in by 
misprision or otherwise, in embodying its Judgments. 

Where, therefore, an order had been made exparte, upon the appearance 
of the respondents alone, for the dismissal of an appeal and afi6.rmance of 
the judgment of the Courts below, which purported to be upon the hearing 
of the cause, the Judicial Committee held that such order must be held 
simply as a dismissal ; and it appearing that the appellants were infants, 
under the protection of the Court of Wards in India, and that the agent 

I N this case there were three appeals between the same 13, 14. is. i6, 
parties. The first respected the validity of a deed of 1839. ' 
compromise entered into by parties having adverse 

* Present : Members of the Judicial * Committee^ — -Mr. Baron 
Parke, Mr. Justice Bosanquet, the Chief Judge of the Court of ^ 

Bankruptcy, and the Right Hon. Dr. Lushington. 

Privy Councillor, — Assessor^ Sir Edward Hyde East, Bart. 

t Reported 2 Macnagh. Sud. Reps. 23. 

O ■■ ■ 


1 Respondent,^ 
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183 ). appointed by the Court to act as their guardian ad litem, in the matter of 

' — ■ — ^ the apxieal, had absconded, and abandoned the cause, their Lordships 

RaJUNDER rescinded the order of dismissal, and restored the appeal on the terms of 
NaRAIN the appellants paying the costs and giving access to the transcript of the 

Rae, proceedings in the Court below, in their hands, and undertaking to lodge 

cases within five months. 

BUaI 

siNa° claims for the property in question. The second, which 
was incidental, arose from the judgment below being 
affirmed upon the non-prosecution of the appeal ; and 
the third involved the mode of taking the rests in an 
account upon which interest was decreed to be paid at 
the rate of one per cent, per mensem. A claim to the 
same property had been the subject of a previous 
appeal.* 

Rajah Inder Narain Rae was at the time of his death 
absolutely entitled for an estate of inheritance to the 
, zemindary of Pergunnah Havila Poorneah, and was also 
possessed of personal property consisting of jewels and 
other effects of great value ; he died in the year 
1784, without issue, le.aving his widow. Ranee Indra- 
wuttee surviving. 

Upon his death, the Ranee (who was herself posses- 
sed of real and personal estate, which she had en- 
joyed separately during the Rajah’s life) took posses- 
sion, according to the Hindoo law, of the Zemindary and 
other property belonging to the late Rajah, both real and 
personal, and continued in possession during her life. 

• On the 15th of Novemher 1803, the Ranee died, 
having, as it was alleged, about six hours previous to 
her death, adopted Bhya Jha, the son of her uncle, 
Roodsohut Jha, and the father of the Respondent, Bijai 
Oovind Sing, as her Khurta Pootra, or adopted son, 
and appointed him 'sole heir to her real and personal 
estate. 

* Ante, page 132. 



ON APPEALS PROM THE EAST INDIES. 183 

By virtue of such adoption or appointment, and pur- 
suant to the established law and custom of the country, rajunder 

•r>7 T7 , v 7 NaRAIN 

Bnya Jna performed the Sraddh or funeral rites over rae, 
her corpse, and the other ceremonies required from buai 
her constituted legal heir ; but the Nadr of the Zillah 
Court of Poorneah, not being aware of the fact of the 
adoption, or not crediting it, on the day of her death 
reported to the Zillah Court that the Ranee had died 
intestate, that there were none but her servants to 
take charge of her property and estate, and that it was 
unknown who was her heir or successor ; and ex- 
pressed his fears that unless measures were taken to 
protect the moveable property, it would be embezzled 
and made away with. 

In consequence of this report, the Judge of that 
Court, on the same day, ordered possession of the 
Ranee’s dwelling places to be taken by the Darogah of 
Police, for the purpose of protecting her property. 

On the 16th of N ovember 1803, proclamation was 
made by the Zillah Judge announcing the attachment 
of the property belonging to the Ranee, and requiring 
those who claimed to be entitled to inherit the property 
of which the Ranee was in possession at her death, to 
appear and state their claims. 

In pursuance of this proclamation, petitions were 
presented by 8ree Narain Rae (the father of the present 
Appellants), LuUit Narain Rae, his brother, and Bam 
Narain Rae, a nephew, stating their descent with the 
Rajah from a common ancestor, and claiming the h 

property of the deceased Ranee, of which they prayed 
to be put in possession. 

Bhyd Jha slso filed his claim as the Khurta Pooira, j 
or adopted son of the Bowee. 

Pending these petitions, and before any orders were A 
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made thereon by the Court, Sree Narain Bae, Lullit 
rajunder Narain Bae, Bam Narain Bae, and Bhya Jha agreed 

Narain ’ 

rae, to compromise their claims, and tor that purpose ez- 
BijAi ecuted a Soluhnamah, or deed of compromise, bearing 
date the 11th of December 1803, which was in the 
terms following : — 

“We, Sree Narain Bae, and Lullit Narain Bae, 
“sons, and Bam Narain Bae, grandson of the late 
“Bajah Chunder Narain Bae, Zemindars of the Pergun- 
“nahs Kudooah; Whereas Banee Indrawuttee, Zemindar 
“of Pergumiahs Havila Poorneah, having after a short 
“illness died on the 1st of Aughun 1211, Moolkie, 
“being Tuesday, and in consequence of her having no 
“son, having on that same day, being of a sound mind, 
“and being in full possession of her faculties, con- 
“stituted Bhya Jha, her maternal first cousin (mother’s 
“brother’s son), her Khurta Pootra and proprietor 
“ (MaZifc) of her Zemindary, &g., and the said Bhya 
‘^Jha, after performing the Sraddh of the said Banee, 
“having presented petitions to the Judge and Col- 
“ lector, praying to be permitted to assume the 
“management of the said Zemindary, and to possess 
“himself of the w:hole Zemindary and property, move- 
' ‘ able and immoveable, to the exclusion of all other 
“persons, in like manner as they were possessed by 
“the said Banee ; but whereas we are descended from 
“the same common stock with the late Bajah Inder 
“Narain, the husband of the late Banee, by seven and 
“eight removes, and are thus entitled, and Bhya Jha 
“is also entitled in virtue of the Khurta Pootra, 

^ as from his near relationship; and whereas 

contest for so great a Zemindary from the Zillah 
Presidency, nay even to England, wovld re- 
“ quire the age of Noah to be passed in seeking jus- 
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‘‘tice, and in anxiety and care, and make ns waste 
“onr existence, and after all be like the dispute of Ra.iundek 
‘ ‘ Ummur and Zaid ; considering these things, and 
“considering, moreover, that life is unstable and pre- 
“ carious, and that nothing that this world can give 
“is worth kindling discord among us and deceiving 
“ourselves for the encouragement of incendiaries, and 
“to gratify the malice of the envious, and that from 
“such contest nothing could result but reproach and 
“dishonour to our illustrious family, which our prede- 
“cessors in this great Rajah having deemed unworthy, 

“and from the beginning of the Rajah to the time 
“present, such domestic disputes have never happened, 

“and life is but a few days, and enmity between rela- 
“tions is esteemed by men of elevated rank the worst 
“of all things, therefore we and Bhya Jha, the said 
“KJmrta Pootra, who is a person having right, and 
“not a stranger calling to mind the name of Bhugivan, 

“than which there is nothing more precarious either in 
“ this world or in eternity, have mutually pledged our 
“faith and truth, and by firm agreement and fearful 
“oaths entering into peace and concord, declaring and 
“meaning both of us, the same have agreed to become 
“satisfied with equal shares of the whole of the pro- 
“perty, moveable and immoveable, conaposing the 
“estate left by the late Ranee, and consisting of cash, 

“goods, Pergunnahs, both of the former Zemindary 
“and the Zemindary recently acquired by private and 
“public sale, revenue and rent free debts, NanJcur 
‘ ‘ credits, mercantile concerns, &c. ; that is to say, the 
•‘said Bhya Jha shall hold the right and property of 

said Zemindary , &c., and we the other 
“half, whatever profits shall be forthcoming from the 
Malguzary after discharging the revenue of Grovern- 


£ £ 


one half the 


£ £ 
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from the Zemindar y right, &c. We will at 
“the end of the year account for to each, that is to 
‘ ‘ say the profits of eight Anas, or one half of the 
“Zetnindary, shall be our right, and the profits of the 
“other half Bhya Jha’s, and we shall have no claim 
“thereunto. If, which God forbid, the pubhc revenue 
“should fail, both parties, to wit. We, the three per- 
“ sons aforesaid, and 5%a J/m, will personally make 
“good the loss, and after our own names and Bhya 
Jha’s shall be made current in the Zemindary, and 
“we shall have obtaizied a Perwanna and Sunnud 
“from the ruler for the time being, and shall have 
“secured the revenue for 1211 Moolki, if such be the 
“will of both parties, W’e the said three persons, and 
‘'Bhya Jha, making a partition between us, will take 
“eight Anas of the whole property, moveable and 
“immoveable, &c., being his share. Designing, there- 
“fore, to enter into given engagements, we have of 
“our own free will and consent, and on our own faith 
‘ ‘ and truth, granted this writing as an agreement and 
“declaration, the intent of which is to establish firm 
“records between the parties to terminate our ditfer- 
“ences, and to perpetuate the illustrious name of the 
“deceased Ranee, so that it may be a valid document 
“for the future, and prevent any fraud or deceit on 
“either side; and that as we have no longer any 
“claims against Bhya J/ia, should we prefer any claim 
“of right or inheritance according to the Shir uh, or 
“in the Adawlut of the Hakim, it may be deemed 
“incapable of being entertained or heard with a view 
“to proof ; and should we violate this agreement, or 
“in any other way, either of ourselves, or at the sug- 
“gestion of others, and attempt by colour or pretext 
“|tp establish any fraudulent ' objections against it, . 
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“we shall merit liell and to be deemed bastards and 
“outcasts of onr race. We have accordingly granted Rajundkr 

. T T 1 r* j NaR.AIN 

Declaration, as a valid document ot partition, to rae, 
“serve when needed. Dated the 27tli of Auglmn, ibjjai 


^^Moolki 1211, or lltli oi December 1803.” 
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A counterpart Deed was executed by BJiya Jha, in 
favour of 8ree Narain Rae, Lullit Narain Rae, and 
Ram Narain Rae, of which the following is a copy : — 
“I, Bhya Jha, cousin of the late Ranee Indrawuttee, 
“am become Zemmdar of the Eavila, Pergunnahs 
“Poorneah, &c. When the Ranee was in her perfect 
‘ ‘ senses, and collected in her mind, she appointed me 
“her adopted son, to succeed to the whole of her pro- 
“perty and estate ; and, after a short illness, expired 
“on the 1st Aughun 1211, B.S.; upon which I, 
“according to the Shaster, performed the funeral 
“rites, informed the Judge and Collector of all the 
“circumstances, and prayed to be put in sole pos- 

“ session of the lands. 

“In the meantime, /S re e Narain Rae and Lnllit 
“Narain Rae, sons of Rajah Ghunder Narain Rae 
‘ ‘ deceased, Zemindar of Pergunnah Koodooah, and 
^‘Bam Narain Rae, eon ot Deo Narain Rae deceased, 
^*who was the eldest son of Rajah Chundet Narain 
“Rae deceased, are the seventh and eighth lineal 
** descendants from Rajah Inder Narain deceased, 
husband of the Ranee, and collateial grandson t\ith 
“Ram Ghunder Narain Rae, of one grandfather ; and 
“Ram Narain Rae, set forth to the Judge and Col- 
“lector their claims, as heirs at law ; from which it 
“appearing that there must be many appeals to the 
“several Courts for adjusting* the claims on this 
‘ ‘ immense estate, that one ought to be immortal, for 
“it can never end during oiir lifetime i and in obsew- 
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^rai:™ “must fall to the lot of others ; it will only bring dis- 
“ grace upon our ancient house, which our forefathers 
“would disapprove, and which has never yet fallen 
“upon our illustrious family: it is also highly im- 
“proper for good men to quarrel ; God, therefore, 
“being my witness, at the consent of both parties, i.e. 
“Sree Narain Rae, Lullit Narain Rae, and Ram Na- 
‘ ‘ rain Rae and myself, an Ikrarnamah hath been entered 
“into, firm and binding as being positively sworn to, 
“advising that the whole of the moveable and im- 
“ moveable property of the late Ranee, i.e. money 
“and effects, lands formerly belonging to the estate, 
“and lands lately purchased, lands in whatever way 
“purchased {i.e. by public or private sale), Rarajee 
‘‘‘‘Laklhiraj lands, Nankar lands, Luknee (or debts due 
“to the estate), Tujanet ( or commercial property), 
“should be divided half and half ; and that after pay- 
“ing the revenues to Government, and receiving the 
“rights of the Zemindary, and observing the accounts 
“of the house and other expenditure, whatever may 
“remain should be divided between the parties ; i.e. 
“the produce eight anas, or one-half of the Zemin- 
“dary, &c. &c. &c. becomes my share, and the other 
“half devolves upon the three brothers, i.e. 8ree 
“Narain Rae, Lullit Narain Rae, and Ram Narain 
“Rae. That in case losses should fall upon the Mal- 
“guzary lands, they are to be repaid by each paying 
“according to their shares. That after affixing each 
“party their signatures, and receiving & Perwanna 
“and from the Judge, and the revenues paid 

“to Government for the year 1211, B. S., that, if I 
“should then wish the distribution to take place, I 
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“should be enabled to receive my share as. above 
“stated, and the brothers theirs in the like manner. 

“Having written this in the form of an Uhudnamah, 
“in perfect peace, from promise and upon oath that 
“if I or they act contrary to what has been -written, or 
“deny the above, or are in any way deceitful, we vill 
“certainly depart to the infernal regions, — I, there- 
“fore, have written the above in the form of a bond 
“of Eissanwnuh, which, when required, may appear 
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against me.” 


Petitions were presented by all tbe parties for tlie 
confirmation of these Deeds of compromise, the validity 
of which, as well as the claims stated therein, were 
mutually admitted in open Court by Sree Narain Rae, 
Lullit Narain Rae, and Bliya Jha ; but some dispute 
having arisen between them and Ram Narain Rae, who 
complained that though made a party to the Deed of 
Compromise, he was excluded in the proceedings be- 
fore the Court, the Court entered upon an examination 
of the validity of the claims made by the several peti- 
tioners, and on the 30th of December 1803, declared 
that the S ohihnamaJis were coUusively executed, and 
could not be admitted as valid, having been entered 
into three days after the Ranee s decease, while the 
property, which was of considerable amount, was under 
attachment, and before the rightful heirs were ascer- 
tained, the parties being in ignorance of their own 
rights, and seeking only to divide the propei’ty, without 
any proof of title, when there were other parties claim- 
ing to be relatives of the late Ranee j and that /Sree 
Narain Rae and Lullit Naram Rae, having proved 
themselves the heirs at law of the late ohould, 

on giving security, be put in possession of the .Zemm- 
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1839 . dary^ and that Bhya JJia should he left to prosecute his 
rajuni>er claim in a regular suit. 

NARAlifi 

V. ’ The heirs at law being thus put in possession of the 
GrviND Rajah’s estates, Bhya Jha still preferred his claim to 
the estate of the Ranee. The Judge of Zillah Poorneah 
therefore, on the 10th of January 1804. stated the 
following case for, the opinion of the Pundit of the 
Court : — It having appeared that the Ranee, after the 
“death of her husband, the Rajah, succeeded to his 
“entire property, moveable and immoveable, and that 
“during the time they were in her possession she pur- 
“ chased other Zeniindaries with the profits arising 
“from the landed property, and that considerable 
“sums in cash had been accumulated from the profits 
“of the Malikana, in addition to what was left by the 
“Rajah, all of which she left behind at her death ; 
“ and a Betousta given by the Pundit, having declared 
“Sree Narain Rae and Lullit Narain Rae entitled to 
“the whole as kinsmen in the seventh degree of affi- 
“nity to the Rajah , — -therefore they have both of 
“them been now put in possession of the immoveable 
“property, and the moveable effects are still under 
“the seal of the Court. Bhya Jha preferred claims 
“as Khurta Pootra to the Ranee, and alleged himself 
“to stand in the relationship of maternal cousin to her, 
“but his statement respecting his being Khurta 
“Pootra, being liable to suspicion, an order has been 

for Bhya Jha to establish his claims 
“by a regular suit ; but before putting 8ree Narain Rae 

Narain Rae in possession of the moveable 
left by the Ranee, the following question 
^ the Pundit, for the information of the 
“Court, ‘In case it should be proved that Bhya Jha 
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• ‘ ‘ is a maternal cousin of the Ranee, is he, according 
‘‘ ‘ to the Shasters, entitled to the moveable property 
“ ‘ vacated by her death?’ ” 

The answer of the was, “That Bhya Jha 

“being related in the female line to the Ranee, who 
“succeeded to the whole of her husband’s property 
“after his death, he cannot succeed to the aforemen- 
“tioned property, for there is no authority given by 
“Menu, for anv descendant in the female line to sue- 
^‘ceed to property, but Sree Narain and Lullit Narain, 
^^wbo are related in the seventh degree, can succeed 
‘^toit.’’ 


1839. 

— v— ^ 

RaJUNUER 

Narain 

RAE| 

V, 

BUaI 

GOVIND 

Sing. 


Although it appeared after a perusal of this Bewusta 
that Sree Narain Rae and Lullit Narain Rae were the 
legal heirs to the moveable property of the Ranee, yet 
before giving them possession, it appeared advisable 
for the Court, according to section 2, Regulation V, of 
1799, to send a copy of the proceedings held on the 
10th of January 1804, with a copy of the Bewusta of 
the Pundit, to the Sudder Dewanny Court, that the 
proceedings and Bewusta, might be laid before the 
Pundits of that Court, 

On the 4th of February 1804, the Bewusta of the 
Sudder Pundits was forwarded to the Zillah Court. The 
question proposed to them, on the same statement as 
that laid before the Zillah Pundit, was as follows 

“In case it should be proved that Bhya Jha is a 
“maternal cousin of the Eonee, is he according to the 
“Shasters entitled to the moveable property vacated 
“by her death?” 

The opinion ot fhe Pundits was in these terms 

“ Having considered what is above written, and 
“reflected on the question proposed, we give our 
“opinions, TW Ranee IndratouUee, after her husband ’s 



192 


CASES IN THE PRIVY COUNCIL 


“death, was heir to his property moveable and im- 
Rajumd^ “moveable, and from the profits of the landed estate, 
kae, “she purchased other Zemindartes. After her death 

V. 

euai ‘■^Bhya Jlia, in consequence of the relationship as 
^siNG° “maternal cousin, cannot succeed to any of the pro- 
“ pertjq moveable or immoveable, vacated by the hus- 
“band, which devolved to his widow, neither do any 
“of the profits which might have accrued from it 
“become the property of the cousin, according to any 
^‘Shaster, but Sree Narain Rae and Lullit Narain Rae, 
“who are related in the seventh degree to Rajah Inder 
Narain Rae, husband of the Ranee, are the heirs. In 
“support of this Beivusta, it is written in the Daya 
‘‘‘Bhaga, and Dae Tannoo, and in the Bihad i BhiiJcarun 
“and B-uchim i Kantain Moon, Let the woman who is 
“without children, for the sake of her virtue, remain 
“with her father-in-law, and as long as she lives, 
“apply her husband’s fortune to charitable acts, 
“and after death, it devolves to her husband’s 
“heirs,” 


Upon receiving this answer, the Zillah Court was of 
opinion that Bhya Jha, as maternal cousin, i.e., the son 

of the Ranee’s mother’s brother, had no claim what- 

/ 

ever, according to the Shaster, to the property vacated 
by her, but Sree Narain Rae and Lullit Narain Rae, 


who were related within seven degrees to the Rajah Inder 
Narain Rae, husband of the late ARaMee, were accord- 
ing to the Shaster entitled to the property moveable 
and immoveable left by her. The Bewiista given by 
the Pundits of the Zillah Court, and by those of the 
Sadder Court appearing, on comparison, to agree, an 
order was pronounced by the Zillah Court on the 11th 
of February as follows 


a 


That Rajah Sree Narain Rae, and Lullit Nar am 
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“Rae do take possession of sueli moveable property j® 39- 
‘deft by tlie Ranee, as may be under tlie seal of the kajunder 
“Court, and that a Perwanna gWmg them possession ' eae, 
“be issued.” 

govind 

On the 13th February 1804, Perwannas were ad- sing. 
dressed, giving possession of the moveable property at 
MoJiunnee and at PusseraJi, to Sree Narain Rae and 
Lullit Narain Rae. 

After various petitions and proceedings, both on the 
part of Rhya JJia. Sree Narain Rae and Lullit Narain 
Rae, a final order was passed by the Sndder Court, 
whereby it was ordered that Bliya Jha, “whether he 
“claimed the whole property of the Ranee, in conse- 
“quence of his having been adopted by her, or ■whether 
“he laid claim to the half of it only according to the 
“agreement contained in the SoluhnamaJi, wfith Sree 
^‘Narain Rae, and others, should institute a suit for 
“that purpose in the Dewanny Court of Zillah Poor- 
“neah, in conformity to the Eegulations. ” 

In pursuance of this order BTiya Jha on the 17th of 
June 1805, filed a plaint in forma pauperis in the Zillah 
Court, against Sree Narain Rae and Lullit Narain Rae, 
alleging and insisting on his adoption by the Ranee, 
and setting forth the circumstances attending the exe- 
cution of the S oluhnamah, and after stating that though 
he was ready and desirous of carrying the conditions of 
that deed into effect, the Defendants refused to concur ^ ^ 
with him ; he claimed the entire estate as Khurta Pootra, 
by virtue of his adoption. » 

To this petition of complaint, Sree Na,rain Rae and 
Lullit Narain Rae put in their answer, denying 
Bhya Jha had been constituted Khurta Pootra, by the 
deceased Ranee, scnS. contending that even if he had, the 1 

11—26 ' : : : .iri 
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Ranee was not authorized by the Shasters to dispose of 
the property in question. 

On the 20th of May 1806 Bhya Jha filed his repli- 
cation, in which, after putting at issue the Defendant’s 
statement, he submitted that proof of his adoption as 
Khurta Pootra was unnecessary inasmuch as the 
Defendants had admitted his title as such, upon the 
occasion of their acknowledgment of the SolnMamah in 
open Court. 

The Plaintiff filed no rejoinder, but, on the 26th of 
June 1809, Bhya Jha put in a supplemental petition, 
setting forth his claims to the moveable and immove- 
able property, left by the Ranee, first as Khurta Pootra 
for the whole estate real and personal, amounting to 
S. R. 1,135,693 ; secondly, on the deed of compromise 
for a moiety of that sum, and that when the cause 
should come on for trial, he, Bhya Jha, would bring 
forward or rely on either of these counts as he might 
think proper. 

The Provincial Court of Moorshedahad pronounced, 
on the 28th of July 1809, their decision in the cause, 
and after going over and examining the various circum- 
stances and proceedings already detailed, and the 
Soluhnamahs, stated that it appeared unnecessary to the 
Court to enter into any further consideration of the 
claims of either party, whether Sree Narain Rae and 
Lullit Narain Rae, were or were not the rightful heirs of 
tKo Ranee, and Bhya J/to, whether he was or was not 
Khurta Pootra, they were equally bound by the stipu- 
lations of the engagement mutually interchanged, and 
the Soluhnamah executed before the acting Judge, 
defined the rights of either party. It was therefore 
but just that the Defendants, who were in possession 
of the whole zemindarv of the late should make 
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over half of it to the Plaintiff Bhya Jha ; and the said ' 839 . 
Bhya Jha, under the present terms of the agreement, Ra.jundkr 
was entitled to one half of the estate, property, and 
effects of the Ranee, and also to a moiety of the profits buai 
of the Zemindary since the time that Sree Naravii Rae ^sIng° 
and Lullit Narain Rae had possession. 

Prom this decision, Sree Narain Rae and Lullit 
Narain Rae appealed to the Sudder Dewanny Adawlut, 
stating and insisting that the Decree of the Provincial 
Court was contrary to justice and law, and that from 
the contradictory manner in ‘which Bhya Jha had at 
different times stated his appointment, or adoption, to 
be the Khurta Pootra of the Ranee, he was not entitled 
to sue as such, and ought not to have been so consi- 
dered ; — that the Ranee had no authority to give away 
the property of her husband that the claim made 
,by Bhya Jha was inconsistent, since in the Zillah 
Court at one time he alleged that he was entitled to 
the whole of the property left by the Ranee, by virtue 
of his appointment, as Khurta Pootra, according to the 
law and usages of Tirhoot, without any donation or 
declaration of the Ranee, while at another time he 
pretended that the Ranee had declared him to be the 
proprietor of all her property, moveable and immove- 
able ; that if he had been in fact appointed Khurta 
Pootra, he would have communicated that fact to the 
Zillah Judge, when he proceeded to attach the pro-^^ ^^ ^^^ 
perty of the Ranee ■, — that by an order of the Sudder 
Court on the 26th Septemher 1804, it had been^ ^ ^ ^ 

recorded that the Appellants had denied the adoption 
of the Respondent, and had urged many objections^^^^^ ^ 
agmnst the Soluhnamah, which objections had not 
been controverted, or judicially examined. The Peti- 
tioners also alleged that doubts had been entertained 
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/ 839 .^ hj tie Siidder Court, respecting tie validity of tie 
rajunder Respondent’s claim, and tiat tie Court iad declared, 
tiat it was induced to believe tiat tie SoluJinamah iad 
BijAi been improperly obtained for tie purpose of preventing 
a due investigation of tie claim wiici iad been 
preferred by Bhya Jha. Tiey stated also, that they 
iad insisted that Bhya Jha’s claims to the property in 
question should be judicially investigated, but tiat no 
such investigation iad taken place ; and that the 
Sudder Court, when it directed Bhya Jha to institute a 
regular suit in support of his -claim, meant thereby to 
put him to elect to sue either for the entirety of tie 
property as Khurta Pootra, or for the moiety thereof, 
under the agreement contaiTied in the SoluJinamah 
tiat tie Respondent accordingly made his election 
and disclaimed that to which he might have been 
otherwise entitled, under the SoluJinamah, and pre- 
ferred his claim as Khurta Pootra. That although it* 
had been declared by the Sudder Court, that it was 
necessary for the ends of justice, that the claims of 
Bhya Jha as Khurta Pootra should be judicially in- 
vestigated, yet the Provincial Court had refused to 
require, or receive proofs of tin; fact of the Respon- 
dent’s adoption, and had made their decree on the 
same facts which had been before the Sudder Dewanny 
Adawlut, when it had declared, that further investiga- 
tion was necessary for the ends of justice. That the 
Respondent in the Court below, having claimed the 
whole of the property in dispute, in virtue of his 
adoption, as Khurta Pootra, it was not competent for 
him, under the Regulations, by a svipplementary petition 
to proceed on the Soluhnamah. The decree therefore 
bf the Provu^ Court was contrary to the Order 
of the Superior Court, and in opposition to the 
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claim asserted in the petition of plaint, and the Pro- 
vincial Court decided on a claim irregularly preferred, 
wMch. had been jprevionsly abandoned, and which 
had not undergone any judicial investigation. The 
Appellants also urged, that according to the practice of 
the Provincial Courts, established by the Eegulations, 
the claims and merits of all eases were required to be 
maintained in the plaint, answer, replication, and 
rejoinder, and that according to such Regulations, and 
the practice of the Courts, the opposite and inconsis- 
tent claims which had been brought before the Court 
of Moorsliedabacl ought not to have been admitted. 
That Bhya Jha, in his petition of plaint, expressly 
declared, that in consequence of the renunciation of the 
Soluhnamah, or deed of compromise, by 8ree Narain 
Eae and LuUit Narain Bae, he preferred his claim to 
the whole of the property left by the Banee ; that he 
had therefore positively and expressly waived his 
claim to the moiety of the estate, in virtue of the 
SoluJmamah, and had asserted and extended his right 
to the whole as Kliurta Pootra and donee of the Banee ; 
and the Petitioner further alleged, that Bhya Bam 
Misser, who prepared the Soluhnamah, had employed 
stratagems and artifices to defraud and intimidate the 


1839. 

EaJUNDER 

Narain 

V* 

BUM 

GOVIND 

Sing., 


Appellants ; that the Collector had told them that 
the contest never would be terminated, and that they 
would be reduced to poverty and distress if they 
persisted in litigation ; that the Zemindary had been 
placed under the superintendence of a public officer 


of Crovernment ; that the Appellants were persons 
who had chiefly resided in the country, and had but 
little intercourse with the city or capital, and were 
alike unacquainted vfith the provisions of the Regula- 
tions and the usages of the Court ; that, they were 
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/^39- utterly unsuspicious of the artifice or fraud practised 
rajunuer on them by the Eespondent and his agents, and that the 

NARAIN n 7 t 1 

rae, b olunnamah was prepared and drawn under the direc- 
Bijai tion of Bhya Ram Misser, and that the language and 
composition of it clearly demonstrated that it had not 
been prepared or written at the instance of the Appel- 
lants, and that, therefore, the Provincial Court ought 
not to have pronounced for the validity of that 
instrument. The Appellants also submitted, that if 
the Respondent had been entitled to a moiety of the 
Ranee’s property, in virtue of the Sohthnamah, and 
without further investigation, the same would have 
been decreed by the Sudder Court, when that instru- 
ment was regularly brought before it ; but they 
insisted that the Respondent had taken undue advan- 
tage of their ignorance of their lawful rights, and 
had thus obtained the instrument in question, which 
ought, on that account, to have been declared null 
and void, and that moreover the parties, at the time 
of the execution of the Soluhnamah, were not in pos- 
sessibii of, and exercised no authority over, the 
property which constituted- the subject of the Soluh- 
namah, which was, therefore, prematurely executed, 
contrary to Hindoo law. That the validity of the 
Soluhnamuh could not have been maintained, unless 
the adoption and appointment of the Respondent to 
be Khurta Pootra, and to be master of the property in 
dispute, had been clearly and satisfactorily established, 
the admission of that fact contained in the Soluh- 
^ ought not to have been received as conclusive 

evidence of such fact, when it was specifically alleged 

had never existed, and the instrument 
admissions had been obtained by fraud. 

Bhya Jha, by his answer to the Appellant’s reasons 
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of appeal, asserted the validity of the Deed of Com- 
promise, and that the Judges of the .Provincial Court Rajtjnder 
had decided justly. That although he had, by his ^rae. 
Petition of Plaint, claimed the whole of the Ranee’s buai 
property as Khurta Pootra, yet he had also in the same 
petition stated the particulars of the Soluhn-amah 
under which he was entitled to a moiety of the pro- 
perty : that his witnesses had attended the Provincial 
Court to prove his ease and his adoption : that one 
witness had actually been examined, and that he had 
frequently petitioned the Provincial Court to examine 
his other witnesses, hut that his application was not 
complied with : that the Provincial Court had consi- 
dered the admissions contained in the Sohihnamah 
as affording sufficient evidence to establish the validity 
of that instrument, and that thereupon they had pro- 
nounced him entitled to a moiety of the property in 
dispute ; that when he should obtain possession of a 
moiety of the property thus decreed to him, he should 
consider whether he was not totitled to appeal to the 
S, udder Dewanny Adawlut against the decree of the 
Provincial Court, inasmuch as it had not decreed to 
the Respondent the whole of the property which he 
had claimed as Khurta Pootra ; that he had not 
renounced his claim founded on the Soluhnamah, and 
that such instrument had not been obtained by mis- 
representation or intimidation ; that he had filed a 
supplementary petition, asserting his claim under the 
Soluhnamah ; and that such petition was not objected 
to by the Appellants, and was admitted and received 
by the Provincial Court ; that he was entitled to prefer 
his Plaint in any manner he deemed most desirable,^^^ ^^ ^^^^^^^^ ^^ 
and that it was the duty of the Judges to ascertain 
whether he was entitled to the whole or to a part 
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^39^ of what he had claimed ; that even if the Respondent 

Rajunder had not expressly preferred his claim under the Sohih- 
narain * 

rae, namali, the Provincial Court, on the perusal of that 

bi^jai instrument, which had been regularly brought to its 

*^smG notice, would have been justified in pronouncing- the 

decree which was then impugned ; that it appeared 
from the deposition of Mr. Laing, who had been 
Collector of the Zillah Poorneah, and which had been 
taken in the Nizamut Adawlut on the 1st of April 
.1809, that the Appellants had frequently applied to 
him on the subject of their claims, and the claim of 
the Respondent, and that Mr. Laing had advised 
them to agree to a settlement between themselves 
without a suit in Court ; that the Appellants had then 
stated to Mr. Laing, that when they wished to speak 
to the Respondent on the subject of entering into an 
amicable agreement, it was difficult to see him, or to 
have any conversation with him, for he was surrounded 
by his advisers ; that he (Mr. Laing) thought the 
Appellants had requested him to advise the Respondent 
to make a settlement, to which Mr. Laing replied, 
“that it was so desirable to conipromise, that there 
was no necessity for advice,” and that in fac^- he did 
afterwards advise him to agree to a compromise. 


The Respondent therefore contended, that it appeared 
from this deposition that the Appellants had first 
mentioned the subject of the settlement ; that he had 
no wish to any collusive or irregular settlement with 
them ; on the contrary, he wished to have no inter- 
course with them. He further contended, that the 
petition, which was afterwards presented to the Collec- 
tor by the Appellants, and the answei-s given by them 
to the Zillah Judge when interrogated respecting the 
Soluhnamah, abundantly contradieted the assertions 
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contained in their Petitions of Appeal. That these 
acts, and the admissions of the Appellants in open 
Court, clearly proved that they had not been imposed 
on by misrepresentations, and that the Appellants had 
not then conceived the intention of imputing the 
execution of the Soluhnamah to conspiracy or fraud. 
That the Soluhnamah was attested by respectable, 
witnesses, including the Vakeels of the Appellants. 
That after these solemn admissions of the adoption of 
the Eespondent, the Appellants ought not to be allowed 
by a court of justice to deny the fact. 

The Appellants replied to this answer, insisting 
that, according to the Hindoo law, when one or more 
persons, not having property at his or their disposal, 
enter into an agreement between themselves, in expec- 
tation that the property will thereby be obtained, such 
an agreement is not valid, and cannot be sustained, 
and that an agreement respecting property can only 
lawfully apply to that which is in the actual possession 
of one of the contracting parties. The Appellants 
also contended, that Ram Narain was & party to the 
Soluhnamah, and that it had been determined that he 
was not entitled to any benefit in virtue of the Soluh- 
namah. That if it was inoperative with respect' to 
Bam AommA interests, inasmuch as he was not other- 
wise entitled to participate in the estate of the Ranee, 
it ought to be deemed for the same reason insufficient 
to sustain the clairns of the Eespondent. They also 
insisted that the rights of Bhya under the Soluh- 
namah, entixelj depended on the due proof of his 
title of Khurta Pootra, and of the donation of the Ranee; 
and that no such proof had been subsnitted to the 
Provincial Court ; and that even if it were satisfac- 
torily proved that he had been appointed ATliMtia Pootra 
to the Ranee, Vkai appointment would not entitle the 

II — 27 
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Respondent to tlie property of the Rajah, To this 
the Respondent rejoined. 

The widow of Deo Narain^ as the mother of Ram 
Narain, claimed to be associated with the other 
parties’ Appellants, in order to obtain a share of the 
property of the Ranee, bnt her claim was not sustained 
by the Sudder Court. 

At this period of the cause, Lullit Narain Rae died, 
leaving a widow, but no children, him surviving. 

The Appeal being- thus before the Sudder Court, 
the Judge of that Court, with the view of ascertaining 
the Hindoo law applicable to the case, referred the 
proceedings, with the following questions, to the Pun- 
dits of the Court : — 

“Supposing Bliya JJia, though constituted the 
Ranee’s adopted son, and Malik of her property, not 
legally entitled to any part of the property in the 
Ranee’s possession at the time of her death, besides 
the Streedhun,* whether there be any texts in the 
Mitheela law-tracts, authorizing the Appellants to 
resist the enforcement of the Deed of Compromise, 
voluntarily executed by them, on the plea of ignorance 
on this point when the deed was executed? 

“Whether the Appellants can object against the 
enforcement of the Deed voluntarily executed by them, 
on the plea, that since the time of executing it they 
have ascertained that the Ranee’s Streedhun amounts 
to an inconsiderable part of the estate ? 

“Whether there be any authority for annulling the 
conditions of the Deed on the grounds stated by the 
Appellants ; that at the time of its execution the pro- 
perty therein referred to was not in the possession of 
either party, but under attachment by the Zillah 

* The sole propertj^ of a woman, possessed and transmissible 
independently of 
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Court till it could be ascertained who were the legal '^39- 
heirs ; tbat there were other claimants to the estate, Rajunder 
and that owing to the objections of the Appellants, ^rae!"" 

the Respondent had not obtained possession of the bijai 

estate by virtue of the deed'?” govind 

Sing. 

To which questions the Pundits answered : — 

If Sree Narain Rae and Lullit Narain Rue, the 
heirs of Rajah Inder Narain Rae, without fraud on the 
part of Rhya Jha, with their own free will, signed the 
Deed of Compromise, they are not at liberty under 
the Mitheela law, to avoid the conditions of the deed, 

(by which half of the property was agreed to be given 
up to Rhya Jha,) on the plea that they were ignorant 
at the time of executing the deed ; that besides the 
Streedhuin, Rhya Jha was not entitled to any of the 
property possessed by the Ranee ; and that they have, 
since the execution of the Deed of Compromise, 
ascertained that the Streedhun property, left by the 
Ranee, bears a very small proportion to half of the 
entire property possessed by her at her death ; for 
there is no text authorising the setting aside a deed of 
this nature on a plea of ignorance, although at the 
time the Deed of Compromise in question was 
executed, the property real and personal, which 
devolved to the Ranee from Rajah Inder Narain Rae, 
was under attachment by the Court, on account of 
the rightful heirs not having been ascertained ; and 
although in consequence of the objections of the 
Appellants, Rhya Jha had been kept out of possession, 
yet under the law of Mitheela, the aforesaid Deed will 
not be void, for there is no text by which possession 
of the subject of an agreement is declared necessary 
to its validity.” 

On the 12th of Septemher 1810, the cause came on 
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iS 39 - for eolisideration before Mr. HarfingtoH and. Mi. 
rajunder Stuart, and it was resolved to remit the cause foi 
^rae, the purpose of taking' evidence both as to the fact of 
BUAi adc|)tion and the circumstances under which the Com- 
promise had taken place. 

Witnesses were examined by the Provincial and 


Zillah Courts, under the orders of the Court of 
Sudder Dewanny Adawlut, with respect to the fact of 
adoption of BJiya Jlia, by the Ranee, and also as to 
the fraud and intimidation stated to have been used by 
Bliya Rani Misser , acting, as it was alleged, on behalf 
of Bhya Jha. 


The witnesses for Bhya Jha proved that the Ranee 
had constituted Bhya Jha her Khurta Pootra; or 
adopted son, and made over to him her property real 
and personal. 


Mr. Harrington and Mr. Stewart, the first and third 
Judges of the Sudder Court, filed a long- and elabo- 
rate opinion in favour of the claim of Bhya Jha under 
the 8 oluhnamah. The Sudder Dewanny Adawlut on 
the 27th of July 1812, pronounced their final Decree 
as follows : — 

“In the opinion of both the said Judges, in consi- 
deration of the pleading's, the depositions of the 
witnesses, the Bewustas of the Pundits, and all the 
other papers in this cause, the objection of the Appel- 
lants to the right of Bhya Jha to the Soluhnaniah, 
executed on the 27th Aughun 1211, Moolhi, (11th 
Decem&er 1803,) are not valid and sufficient. Where- 
fore, the decree passed by the Provincial Court of 
Moorshedahad, on the 28th July 1809, which ordered 
Bhya Jha to be put in possession of a moiety of the 
contested property, and also of the produce arising 
therefroffl, since the time that /Sree Narain Bae, and 
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Lullit Narain Bae, have had j)ossession, ought to be 
confirmed. Moreover, BJiya Jha is entitled to a 
moiety of the entire property left by the Ea«ee Indra- 
wuttee, specified in the petition of plaint in this Court, 
which the Provincial Court in their decree ordered to 
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be placed in deposits until there was a decision given 
on the claims of the other claimants to the property 
under trial in any Court, except the present : therefore 
an order and final decree was passed, confirming the 
decree passed by the Provincial Court, on the 28th of 
July 1809, that Bhya Jha should receive a moiety of 
the landed estate, assessed, and rent free, furniture, cash, 
and other property, moveable and immoveable, left by 
the Ranee Indrawuttee, deceased, which were given in 
possession to Sree Narain Rae and Lullit Narain Rae, 
deceased, in the summary inquiry, and are now, in 
addition to the cash. Company’s paper, and other 
property, which, by order of this Court, were placed 
in deposit in the Zillah Court, in the hands of the 
Appellant, Sree Narain, with a moiety of the produce 
arising from the landed estate, and expended by Sree 
Narain and Lullit Narain, during the time it was in 
their possession, till the year 1215, with the interest 
thereon, at the rate of twelve per centum per annum, 
at the end of each year, and a moiety of the Com- 
pany’s paper is placed as a deposit in the Zillah Court 
for the produce of 1216, 1217, and 1218, from (Sree 
Narain Rae (who is in possession of his own and the late 
Lullit Narain Pae’s share, with his share of the interest 
thereon) ; and it is incumbent on the Zillah Judge, to 
put the Respondent in immediate joint possession of 
one half of the landed estate, according to the Regu- 
lations ; afterwards, if the parties, or either of them, 
shall petition to haye the landed estate divided,: t^ 
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ought, according to Regulation V, 1810, to file a 

rajunper petition before the Collector : whereas this cause is 
Narain 

Rae, decided according to the Soluhnamali, in which there 
BijAi is a stipulation to take joint possession, with the 
*smcf° power of afterwards dividing the property : therefore 
the expense of division will fall, half and half, on both 
parties ; and the Judge of the Zillah Court, in carry- 
ing into execution this decree, having given to Bhya 
Jha one half of the Company’s cash, paper and other 
property in deposit, will keep the remainder in deposit 
until further orders : and having rquired from Sree 
Narain Rae an account of receipts from the disputed 
estate, from the time that Sree Narain Rae and Lullit 
Narain Rae obtained possession till the issuing of this 
decree, and allowed for the necessary disbursements, 
the Government revenue, the money in deposit, the 
profits of the years 1216, 1217, and 1218, which were 
placed in the Court, without any account of them ; 
and having, in the presence of both parties, made an 
accurate account of the entire remaining profits of 
each year, he will send the particulars of it, with the 
necessary papers for the information and approval of 
this Court ; after which, such orders as may be right 
will be passed with respect to Bhya Jha’s receiving a 
moiety of the profits coming to him. Whereas the ob- 
jection of the Appellants, Sree Narain Rae and LiMit 
Narain Rae, deceased, to the Soluhnamah, on which 

by the Provincial Court was formed, 

^ ^ thoroughly inquired into, on which account 

the appeal to this Court was not without foundation ; 

the costs of suit of both parties are not to 
expense of the Appellants.” And it was 
parties shall be answerable for the 
^ costs of suit in this Court. 
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At the period of the presentation, of the Appeal, the 
Appellants were infants under the protection of the Rajunder 

NARAIN 

Court of Wards, and the Agent, Robert Walter Poe, rae, 

whom that Court had nominated to prosecute the buai 

Appeal on their behalf, and to take charge of their sin(^!° 

interests, though supplied with ample funds for that 

purpose, misapplied those funds, and wholly neglected ^ 

their interests, having abandoned the country. In 29 November, 

, 1836. 

consequence of this neglect, the Appellants were ■ — 
unable to prosecute the Appeal. 

On the 29th of July 1833, a peremptory order was 

made by the Privy Council, directing the Appellants 

to deliver printed cases within a fortnight, otherwise 

% 

the Court would proceed to hear the case ex parte. 

The Appellants having neglected to comply with 
this order, the case came on ex parte on the 5th of ApriZ 
1834, when no Counsel appearing for the Appellants, 
an order was made affirming the decrees of the Court, 
and dismissing the Appeal with costs. 

In December 1835, the Appellants presented a peti- 
tion to have the order for dismissing the Appeal, and 
affirmance of the judgment of the Court below re- 
called, and for leave also to prosecute their original 

By the common law this Court possesses the same power as the Courts 
of Becord and Statute haiiic, of rectifying mistakes which have crept in 
by misprision or otherwise, in embodying its judgments. 

Where, therefore, an order had been made ea; imrie, upon the appearance 
of the Eesponde-nts alone, for the dismissal of an appeal and affirmance of 
the judgment of the Court below, which purported to be upon the bearing 
of the cause, the Judicial Committee held that such order must be held simp- 
ly as a dismissal ; and it appearing that the Appellants were infants, under 
the protection of the Court of Wards in and that the agent appointed 

by the Court to act as their guardian ad litem, in the matter of the Appeal, 
had absconded, and abandoned the cause, their Lordships rescinded the 
order of dismissal, and restored the Appeal on the terms of the Appellants 
paying the costs and giving access to the trairscript of the proceedings 
in the Court below, in their hands, and undertaking to lodge cases within 
hvo months 

* Present: Members of the Judicial OommiWee— Lord Brougham, ^ 

Mr. Baron Parke, Mr. Justice Bosanquet, and the Chief Judge of y , 
the Court of Bankruptcy. . , -r-r ^ A 1 

. Pj^iyy Goi^Beillors, — Sir ■ 'Edwa-rd Hyde Bast, Baxt., , and' 

Sir Alexand'Or ^ Johnston, Kjat.. 


Nabain 

Rae, 

V. 

BUaI 
Gov IN D 
Sing. 



208 


CASES IN THE PEIVY COUNCIL 


1839-^ 

KaJUNDER 
Kara IN 
Rae, 

V. 

BIJAI 

Govind 

Sing. 



Petition of Appeal, or to file a new petition, as they 
should be advised. 

The Petitioners set forth the grounds of appeal as 
contained in the original Petition of Appeal ; and after 
stating the facts above mentioned, and that one of the 
Appellants, Rajunder Narain Rae, attained his age of 
18 years in October 1830, and was consequently of 
age, but that the other Petitioner, Goower Mohunder 
Narain, was still a minor, proceeded to state, that in 
consequence of the very great impoidance of the case 
to the Petitioners, the great value of the property in 
question, and the great loss they would sustain if the 
judgment pronounced against them were allowed to 
remain without their being permitted to prosecute the 
Appeal ,• they had incurred the expense of sending 
their own solicitor, for the purpose of attending to 
their interests, and to prosecute without delay their 
Appeal, if he should be permitted to do so ; and they 
submitted, that where an Appeal is dismissed on 
account of, and through the wilful neglect of, the 
guardians of infants to bring it to a decision, the 
infants, when they come of age, ought to be permitted 
to have the Appeal restored or revised, and that under- 
all the circumstances of the case, and more especially 
by reason of their infancy and inability to prosecute 
the Appeal to a hearing at an earlier period, and the 
circumstance that the agent’s negligence and miscon- 
duct had been the cause of the delay and miscarriage 
which had occurred, and that he was appointed 
by the Regulations of the Supreme Government to 
act for the Petitioners, they ought not in a matter 
of ^such great value, and so highly important to 
their interests, to be deprived of an opportunity of 
having the same heard on its merits. The Petitioners 
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also stated that they were advised that they had a 
good case on the merits, and prayed that .the order 
dismissing their Appeal for want of prosecution might 
be recalled, and that, on payment of the costs, they 
might be permitted to prosecute their original Appeal. 

The petition was supported by affidavits. 

Sir Charles Wetherell, K. C., with whom was Mr. 

J. Stuart, for the Appellants. 

Sir Charles W ether ell : 

The order of the 16th April 1834, affirming the 
judgment of the Court below, and dismissing the 
Appeal, is wrong ; it ought to have been only for a 
dismissal, and must be held to operate as such. The 
first part of the order is mere form ; it cannot be 
intended that the judgment of the Court below should 
be affirmed by this Court, which to this moment is 
xininformed of the grounds of that judgment. It. may 
be absurd or unjust, or even illegal, and yet if really 
affirmed, it would be the law, and binding on all courts 
in similar cases ; such a position vdll not bear argu- 
ment. The order is erroneous on the face of it ; it 
pui'ports to be on the hearing of counsel ; there was 
no hearing, the case was merely opened, pro form.a, hj 
the Respondent’s counsel, none of the facts or circum- 
stances were stated, nor was the Court informed that 
the Appellants were infants : the merits were not gone 
into, nor was the magnitude of the property mentioned. 
The special circumstances on which the order purports 
to have been made are not true. Where there is pa,l- 
pable error on the face of an order, the powet to cor- 
rect such is incident to the Court by which it has been 
made ; the error here is clerical, it is "a mis-statement 
of the circumstances under which the Court ioro- 
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nounced its decision ; there is no court of law or 
equity in which such an error would not be anaended. 
No printed case was put in by the Appellants ; can the 
printing of the Respondent ’s case be said to be a hear- 
ing? The amount of the property in question is 
£60,000 per annum ; how could the Court know any- 
thing of the facts, unless the case was stated on both 
sides? Yet the order is to affirm the judgment below 
on the hearing of the Appeal. It was never stated to 
the Court that this was the case of infants, whose inte- 
rests were under the protection of the Court of Wards. 
That Court appointed Foe to act as their agent in 
this country ; he was not the personal guardian of the 
infants, but the mere agent of the Court of Wards, 
and was, at the utmost, but a guardian ai^ litem. No 


application was made to enlarge the time, nor was it 
stated at the hearing (if such it can be called) that the 
agent of the Court of Wards had absconded. Could 
the Court have made an order to dismiss the Appeal, 
if they had known that fact ? 


The rights of an infant cannot be prejudiced by the 
acts of his guardian ; that is part and parcel of the 
law of England. Kelsall v. Kelsall* establishes the 


right of an infant to put in a fresh answer on coming 
of age, though a decree has been made against 
upon his appearance and answer by guardian ; he 
even state a new case, and go into evidence in support 
of it. If such is the course in the Court of Chancery, 
how can it be contended here that he is precluded by 
his guardian ’s^ default? By the law of Scotland, 
“ Restitution lies not only against extrajudicial but 
judicial acts, exempla gratia, the sentence of a judge. 


2 Myl. & Keene, 409. 
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though pronounced in foro contradictorio, where the 
proper assignations or defences, either in law or in 
fact, have been omitted, or when others, false in fact 
or hurtful to the minor, have been offered to the Court 
by his guardians.”* In The Orphan Board v. Van 
Reenen,i it is laid down as a position not to be dis- 
puted, that “ infants are not to be prejudiced by the 
negligence of their guardians and the Court held 
that the Appeal having been dismissed on account of 
the neglect of the guardians of the infants to bring it 
to a decision, the infants, on coming of age, had a right 
to revive it. If the order here operates merely as a 
dismissal, as I contend it must, the authority of that 
case is conclusive. The Privy Council dismissed the 
Appeal for want of information, concluding the party 
in culpa who was not in culpa ; it is therefore perfectly 
competent for your Lordships to advise His Majesty 
to rescind an order made in ignorance of the facts, and 
which consequently contains statements directly at 
variance with the facts. The Lord Chancellor is 
accustomed to exert a similar authority when he 
orders a patent to be rescinded by fieri facias. 


Mr. J. Stuart : 

It is no fatal objection to this application that the 
report made on the hearing of the cause has been con- 
firmed by the King in Council. . Admitting this to be 
a Court of last resort, there is no authority for main- 
taining such to be the practice. A decree made in 


default of one party, does not stand in the same light 
as a decree made on the hearing of both parties. Such 
a decree is never treated as Us judicata. The state- 
ment on the face of the order is, that it was made on 

■* Ersldne’s Inst. I. tit. 7, see. 38. 1 1 BAapp, 83. , 
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the appearance of one party only : that makes the 
rajunder order, in fact, only a dismissal for want of prosecution. 
Rae, Where, as in this case, the default is by the party com- 

bijai plaining, the business of the other side is not active. 

smg.° a Respondent is never an actor, except to rid himself 
of the Appeal. The affirmance of a decree is a solemn 
act, and can never be said to have been intended in 
the absence of the party complaining of the decree. 
The justice of the case is satisfied by the simple dis- 
missal of the Appeal ; the Respondent has no right, 
nor does he suffer any hardship. That is the course in 
the Court of Chancery ; in Palmer v. Palmer, 5th No- 
vember 1836, on appeal to the Lord Chancellor, the 
Appellant not appearing at the hearing, the Appeal 
was dismissed with costs ; there was no affirmance of 
the judgment below. It is impossible to carry the 
case higher than one of dismissal for want of prosecu- 
tion. As to the merits, they were never entered into ; 
and there is no contradiction to the affidavit made in 
support of the present application. The cases cited 
show that there may be cases of affirmance of a judg- 
ment below, where the infant has by his guardian 
appeared and been a party at the hearing, and which 
notwithstanding, the Court will review ; but here there 
was neither hearing, in the proper sense of the word, 
or materials for hearing. 

Mr. Serjeant SpanUe and Mr. Stinton, for the 
Respondent. 

T^ is an application to change the practice of this 
The rule has hitherto been, that where an 
Appellant m^kes default at the hearing, the judgment 
is affirmed ; that has always been understood to 
be the course. If a contrary practice is now intro- 
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duced, the inconvenience that must result is incon- 
ceivable : there is no case in which such an application 
as the present may not he made, and your Lordships 
will he occupied with applications for re-hearings in 
every cause that has been heard ex parte. The order 
of 16th April 1834, only purports that the, cause was 
heard in the usual manner, and the usual order made. 
The petition for re-hearing is in misericordia, and your 
Lordships will weigh very maturely any advice you 
may deem it right to give for the alteration of a prac- 
tice that has so long prevailed. With respect to the 
merits, as far as they appear upon this petition, the 
parties have not been damaged. The decree appealed 
against was pronounced in 1812. The regulation of 
the Sudder Court is, that an appeal must be prose- 
cuted within six months after the decree is pronounced, 
unless by special leave of the King in Council ;* the 
father of the present Appellant had the judgment 
standing against him for nine years. The Statute of 
Limitations run against infants as well as adults ; 
twelve years is the period within which a demand can 
be made here ; of that period nine years had expired. 
They make no case to ask for a review, and the ques- 
tion is, whether your Lordships will let them in under 
this petition to open the whole proceedings in the 
Court below. Where there has been laches, the Courts 
are not accustomed to grant such indulgence, even 
to an infant. Fraser, the agent on the other side, 
knowing the defalcation of Poe, ought to have 
applied to the Court of Wards. It is said that he 
applied to the East India Company, but that was 

* Bengal Regul. xvi., a.d. 1797. 
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Cases in the peivy council 

vain and nugatory ; they had nothing to do with it : 
he ought to have appeared at the hearing, and stated 
the facts now insisted on ; that might have induced the 
Court to stay the hearing of the Appeal till further 
inquiry had been made ; more than a year was allowed 
to elapse before any steps were taken to revive the 
Appeal ; we stand upon the fact that the Appeal was 
dismissed. The consequence of admitting the appli- 
cation now made will be to unsettle the whole practice 
of this Court. 

Lord Brougham : 

This was a petition to re-hear the cause upon which 
their Lordships had given their judgment on the 16th 
April 1834, after an order of the 29th July 1833, 
calling on the Appellants to deliver printed eases in a 
fortnight, otherwise their Lordships would proceed to 
hear the cause ex parte ; no cases were delivered, and 
the cause came on accordingly. The Appellant not 
appearing, an order was made in what is understood 
to have been the usual form in the Privy Council in 
such cases ; it was, that after hearing the counsel for 
the Respondent, and no one appearing for the Appel- 
lants, the Decree appealed from be affirmed, and the 
Appeal dismissed with costs. This order was con- 
firmed, that is to say, the report of their Lordships 

was adopted, and made an Order of the Edng in 
Council. 

The ground of the present application is, that there 
has been no hearing, hut that the affirnaance was pro- 
nounced merely on the Appellant making default* 
This it is contended entitles their Lordships to amend 
the Order, and advise His Majesty to revoke the con- 
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firming Order ; and if the power do so exist, the ^39. 
Appellant then contends that it ought to be exerted in Rajunder 
this instance, jnasmuch as he makes out a strong case 
for the indulgence of the Court. The parties were bijai 
infants under the Court of Wards in Calcutta, and 
appeared by a public functionary, through the appoint- 
ment of that Court, as their guardian ad litem. This 
person neglected the case altogether, and not only did 
not provided funds for carrying it on, but absconded 
with funds in his hands which he had been allowed for 
the expense of the suit, and he was not to be found 
when the agent here desired to communicate with him ; 
nor has he since returned. Although some delay 
occurred in prosecuting the Appeal during the life- 
time of the party, the father of the infants, who had 
co mm enced the Appeal, it is clear that the infants had 
been substituted in his room, and steps had been taken 
which waived any objection on the ground of his 
laches ; and whether this was waived by the Eespond- 
ent or by the Court is immaterial for the present pur- 
pose ; the case for indulgence is, therefore, a strong 
one, provided there is the power to grant this appli- 
cation. 

It is unquestionably the strict rule, and ought to be 
distinctly understood as such, that no cause in this 
Court can be re-heard, and that an Order once made, 
that is, a report submitted to His Majesty and adopted, 
by being made an Order in Council, is final, and can- 
not be altered. The same is the case of the judgments 
of the House of Lords, that is, of the Court of Parlia- 
ment, or of the King in Parliament as it is sometimes 
expressed, the only other supreme tribunal in this 
country. Whatever, therefore, has been really deter- 
mined in these Courts must stand, there being ho 

Q 2 ■ 
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power of re-hearing for the purpose of changing the 
^Narain^ judgment pronounced ; nevertheless, if by misprision in 
rae, embodying the judgments, errors have been introduced, 
bijai these Courts possess, by common law, the same power 
Sing!^ which the Courts of Record and Statute have of recti- 
fying the mistakes which have crept in. The Courts 
of E(juity may correct the Decrees made while they 
are in minutes ; when they are complete they can only 
vary them by re-hearing ; and when they are signed 
and enrolled they can no longer be re-heard, but they 
must be altered, if at all, by Appeal. The Courts of 
Law, after the term in which the judgments are given, 
can only alter them so as to correct misprisions, a 
power given by the Statutes of Amendment. The 
House of Lords exercises a similar power of rectifying 
mistakes made in drawing up its own judgments, and 
this Court must possess the same authority. The 
Lords have, however, gone a step further, and have 
corrected mistakes introduced through inadvertence in 
the details of judgments ; or have supplied manifest 
defects, in order to enable the Decrees to be enforced, 
or have added explanatory matter, or have reconciled 
mconsistencies. But with the exception of one case 
in 1669,* of doubtful authority, here, and another in 
Parliament of still less weight in 1642 (which was an 
Appeal from the Privy Council to Parhament, and at 
a time when the Government was in an unsettled 
state), no instance, it is believed, can be produced of a 

whole cause, and an entire altera- 
^ the judgment once pronounced. 

yit may be matenal to observe in what way the House 
has exercised this power of correcting errors 
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which have occurred in drawing up the judgments 
pronounced. The cases are chiefly where some trivial 
mistake made it impossible to carry the decree into 
execution, as in Hill v. Spence, April 1808 ; a refer- 
ence having been directed to the Master of the Exche- 
quer in Ireland, and there being no such officer, their 
Lordships amended the order by inserting ‘ ‘ the Chief 
Remembrancer or his deputy : ” or for the purpose of 
supplying a plain omission and executing the manifest 
intention of the decree, as in Dent v. Buc'k,-\ March 
1702, where an order had been made, reversing the 
decree of the Exchequer in England, affirmed in the 
Exchequer Chamber, dismissing a bill for tithes, on the 
foot of an agreement, and no direction had been given 
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to proceed on hearing or determining the right to tithe. 
This direction was added to the judgment of reversal. 


Or where, as in Oundle v. Barton,X January 1692, a 
charity information had been dismissed, and the Lords 
reversed the decree of Lord Chancellor Jeffries, dis- 
missing, but gave no decree for establishing the charity, 
and the Lords Commissioners had refused to make 
such decree. Upon the petition of the Attorney- 

Oeneral (Sir John Sommers) the House of Lords 
amended their former order by adding a direction to 
decree for the prayer of 'the information. So where 
the Courts below had misunderstood the orders of the 
House, to save new appeals, explanatory additions have 
been made, with orders setting aside whatever had in 
the meantime been done beiow under the misappre- 
hension, as was done in Calthorp v. May,^ April 1712. 
But the instances are numerous, and at all timeSj of 
rejecting applications for rehearings and fundamental 
* Loirds^ Jotim, 46 vol., 536. 

t Lords' Joiirn. 17 vol.^ 76. Collis. Pari. Cases, 182. 
t Lords' JoTirn. 15 voL, 170. 5 Lords' Journ. 19 voL, 485. 

n 9Q ' 
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Their Lordships have canned their discretionary 
pover 01 alteration no. further than to rectify errors 
of a subordinate kind, and, in very peculiar circum- 
stances, to indulge parties by keeping partial questions 
open, which the decree had concluded, without there 
having been any distinct intention of that kind on the 


part of the House. The cases which have gone the 
furthest in granting such indulgences, and in rectifying 
such errors, are Sedgwick v. Hitchcock,* December 
1690 ; Page v. Hamilton, \ May 1809 ; Agnew v. 
Dunlop,X^ March 1823. In. the first case the Lords 
Commissioners had declared a mortgagee only entitled 
to £800 out of £2,200 claimed by him on his mortgage, 
and had ordered that the deed should be delivered up, 
and the residue divided among the other creditors. 
The Lords reversed this decree, and ordered the party 
to be treated in every respect as a mortgagee, paid his 
full- mortgage money, with interest, costs, &c. The 
other creditors applied to the House to rehear and alter. 
The House refused to allow any rehearing except on one 
point, the application to be permitted to try their title 
at law. This was granted ,- the judgment being amended 
by striking out all after the order reversing the decree 
below, namely, directing to sell and distribute, exclud- 
ing the mortgagee, and instead of the part struck out, 
inserting an order that the Respondents be allowed to 
try their title at law. Afterwards, by a second amend- 
ment, their Lordships, on the Appellant’s application, 
added a particular direction in furtherance, however, 
of their former one, that the question should be parti- 


Lords’ Journ. 14 voL, 601. 
t Lords’ .TGurn. 55 voL, 565. 


t Lords’ Journ. 47 voL, 116 & 322, 
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cularly tried whether or not the mortgage deed had '*^ 39 - 
been fraudulently obtained. It is to be observed, as kajui^^br 
L ord Redesdale has remarked, that proceedings of 
this kind were more frequent during the long period b^jai 
immediately after the Revolution, when the Great Seal govind 

. . . oiNG. 

was in commission, and the Speaker of the House of 

Lords was a commoner, and could take no part in its 
debates. 

In Page v. Hamilton, 1809, the House, after hearing 
counsel, rectified several material errors which had been 
introduced into an order of August 1807, the order of 
amendment stating expressly that the original judgment 
had directed variations of the decree below, inconsistent 
with the parts of . it affirmed by the same judgment, 
which rendered the decree contradictory ; and that it 
had described parties as trustees who were not trustees, 
and directed an account against them in a character 
which they did not sustain. The ground of the amend- 
ment here allowed expressly is, that the order amended 
had been framed under a mistake as to the variations 
which the House really agreed to make in the decree 
.appealed from. This amendment was made upon 
great consideration, and after a Committee had been 
appointed to search for precedents. 

The last case mentioned is that of Agnew v. Dunlop, 
in 1823, in which an application to rehear the very 
important judgment that had been given was without^^^^ 
hesitation refused. But it being represented that ; 
the order reversing the decree appealed from, and 
adjudging the estates in question to the Appellant, 
also decided in his favour another question, which had 
not been argued at the bar, namely, his claim to the 
rents and profits since the title accrued, the House 7 ^ 
took this into consideration. It is certain that 
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question was adverted to in the printed cases, and 
though not argued at the bar, that it might have been 
argued : and that the Respondent might have taken, 
at the hearing, the objection which he now put forward, 
that the matter had not been argued in the Court 
below. All this is stated in the preamble of the order 
made by their Lordships on the application to amend, 
in which counsel were heard. Nevex’theless their 
Lordships, “conceiving that the neglect of the Respond- 
ents, either to discuss the question on the hearing of 
the Appeal, or to request that it might be remitted to 


the consideration of the Court below, ai'ose from the 
mistaken apprehension that the House of Lords could 
not regularly hear it because it had not been discussed 
below,” thinks fit, under the particular circumstances of 
the case, to order that the judgment be amended by 
omitting the words &c.,” that is, the part of the judg- 
ment disposing of the question of debts and profits, 


which is saved entire for both parties to proceed upon 
in the Court below. 


It is impossible to doubt that the indulgence ex- 
tended in such cases, is mainly owing to the natural 
desire prevailing to prevent irremediable injustice being- 
done by a Court of the last resort, where by some 
accident, without any blame, the party has not been 
heard, and an order has been inadvertently made as if 
the party had been heard. 

Where a party makes default in any of the Courts 
below, and the judgment is perfected against him upon 
that default, it cannot be amended upon any suggestion, 
unless there has been misprision, and. the judgment has 
been entered contrary to the truth of the proceedings, 
as judgment for the defendant instead of nonsuit. So 
where on writ of error the plaintiff does not appo&r 
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after joinder in error, the judgment is of affirmance, 

But in this case no final judgment can be said to be Rajunder 
pronounced, because the party making default may 
proceed again. Whereas if in the Courts of the last 
resort, the like judgment of affirmance be pronounced, 
the matter is final, and that judgment stands as a pre- 
cedent in whatever points were' raised in the cause. 

For this reason, where the Appellant or the Plaintiff in 
error does not appear in the House of Lords on his 
writ or appeal coming on for hearing, the judgment is 
to dismiss merely, and not to affirm, unless their Lord- 
ships have considered the merits of the case. 


This they may do whether the party appealing shall 
appear or not, for they may consider the cause upon 
the printed cases laid before the House, though one of 
the parties does not appear to argue the question, or 
even though neither party argue it ; nay, though there 
be no printed cases delivered in, provided that the 
proceedings in the Court below, being before their 
Lordships, are by them taken into consideration, and 
that the matter in question appears in the proceedings, 
there seems to be nothing which should absolutely 
preclude them from giving judgment either against 
or for the absent party. But then there must have 
been a hearing of the case, and on both sides ; that is, 
either a hearing at the bar, or by the cases delivered, 
or by examination of the whole proceedings below, as 
well on the one side as on the other. In no other 
circumstances would it be safe to give a judgment of 
affirmance in the last resort, that judgment making 
a precedent binding on all other Courts, and that 
judgment also being conclusive for ever between the 
parties. 
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The safer and better course seerus to be, that where 
Appellant does not appear, and there are no means 
eae, of knowing the grounds of his appeal, the order should 

Goi^ND -mthout affirming. In this case he could 

Sing. to renew his appeal without satisfying the 

Court as to Uie grounds of default, and complying with 

such conditions as should, be prescribed. Where 

the Eespondent appears not, ex necessitate the Court 

must hear and determine the case upon the best con- 

sideration of its merits which the matters before the 

Court enables it to give ; but in neither case can the 

judgment be pronounced as of course for the ‘ party 

appearing, merely on the ground of the other party’s 
absence. 

In the present case the form has been adopted which 
has been used in a great majority of instances, where 
the Appellant did not appear at the hearing. It is 
not, however, known whether, in these instances, there 
were or not cases laid before their Lordships, or such 
access to the proceedings below, and such recourse had 
to these proceedings as might enable their Lordships 
0 supply the defect occasioned by the Appellant’s 
default ,• and in at least one instance, the order was 
ma e, as it ought to have been made here, simply dis- 
missing the Appeal, and not affirming the decree below, 
eir or ships consider that a simple dismissal is to 
regarded as the order which must have been in the 
^ and that no more could have 

in substance, although the objectionable 

We, therefore, think that, in the particular circnm- 
s-ances of this case. His Majesty should be advised to 
amend the order of tlie 16th April 1834, by maldng it 
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conformable to what it mnst be taken to have intended, 

and to let in the Appellant to be heard notwithstand- Rajunder 

^ Narain 

ing the dismissal, that is to say, to restore the Appeal ; rae, 

and in case His Majesty shall be pleased so to order, buai 

that these conditions shall be imposed upon the Appel- *^sing?^ 
lants, namely, payment of Respondent’s costs occa- 
sioned bjT- the default in April 1834, and bj^ this appli- 
cation ; and that he shall now lodge cases within five 
months ; and to permit the Respondent to take copies 
of any part of the proceedings in his possession, at the 
charge of Respondent, and undertake to disturb nothing 
done from the date of the judgment, until notice is 
received of this order. 

The following order was made in conformity with the 
above judgment by the King in Council, on the 22nd 
Decemher 1836 ; “ That His Majesty’s Order in Coun- 
cil on the said Appeal of the 16th April 1834, be 
amended, by striking out so much of the said order as 
af&rms the decree of the Sudder Dewanny Adawlut, at 
'Fort William in Bengal, of the 27th of July 1812 ; 
and it is herebv further ordered, that so much of the 
said order of the 16th of April 1834 as dismissed the 
said Appeal with costs, and the same is hereby rescinded; 

■ and that the said Appeal be restored ; and that the 
Appellants be allowed to prosecute the same to a hear- 
ing ; provided nevertheless, and it is hereby further 
ordered, that such leave be subject to the several con-^ ^ 
ditions mentioned in the said report, whereof^^^^^ & 

Judges of the Sudder Dewanny Adawlut, at Fort WU- - -P ■■ p : P 
Ham in Bengal, for the time being, and all other per- 
sons whom it may concern, are to take notice' and 
govern themselves accordingly.” 

The Appeal having been thus restored, came on now 
for hearing on the merits. 
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Sir Charles Wether ell, Q, 0., and Mr. J, Stuart, 
for the Appellants. 

Sir Charles Wetherell : ' 

The decision of this Appeal is to be guided by the 
same principles as if the lands in dispute were of Eng- 
lish tenure, and the question between the Heir-at- 
Law and the Devisee. It must be determined on the 
abstract and general principles of Equity. The Hindoo 
and Provincial Court is a Court both of Law and 
Equity, governed by its own peculiar rules, I admit, 
but the principles of Equity, so far as the circum- 


stances of this case are concerned, are the same as 
prevail in our Courts here. There are two questions ; 
first, as to the point of the adoption ; second, as 
to the validity of the compromise. The Provincial 
Court refused to enter upon the first question, and 
decided the cause wholly upon the ground of the agree- 
ment of compromise being a valid aiid subsisting 
agreement ; they would not inquire into the question 
of title. The Sudder Court pursued the same course, 
ilotwithstanding that both that Court and the Provin- 
cial Court had deemed it requisite, in the first instance, 
to put the Defendants, Sree Narain and Lidlit Narain, 
to the proof of their title, and to require the ■ opinions 
of the Pundits upon their right of succession ; but which 
they rejected as so much waste paper. Under these 
circumstances I shall reverse the order of these points, 
and inquire, in the first instance, what effect is to be 
given to the Soluhnamah under the circumstances in 
which it was executed. It must be borne in mind, 
that at the date of the Deed, Bhya Jha was a claimant 
for the whole of the estate, real and personal, of the 
Ranee md her late husband, the Rajah. lie aXLeged 
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liimself to have been constituted Khurta Pootra by the 
Ranee ; a title which, if she was capable of conferring 
it. and it was created with proper solemnities, would 
be superior to all others. The present Appellants were 
the nearest heirs of the Rajah ; they are descended in 
the seventh degree from a common ancestor ; that is 
admitted, and was proved to the satisfaction of the 
Court ; so that if no adoption had taken place, their 
title at least to the real estate would have been para- 
mount. Now in these circumstances let us see what 


1839. 

, >' 

RaJundfr 

NARAIN 

Rae, 

BljAI 

Govind 

SING. 


lakes place. The property of the Ranee is in the pos~ 
session of the Government. Notwithstanding all the 
allegations of Bhya Jha as to his having been solemnly 
adopted, and having performed the funeral rites, the 
Collector, who is on the spot, knows nothing about it, 
and seeing that there is about to be a general scramble 
for this lady’s property, he applies for and obtains an 
order from the Government, authorising him to take 
possession of her estate and effects. In this state of 
things, there being Petitions from Sree Narain and 
Lullif Narain for possession on the ground of heirship, 
and counter-petitions from Bhya Jha on the ground 
of adoption, which were still pending, a Deed of Com- 
promise, or, as it is termed, a Soluhnamah, was pre- 
pared and, with a counterpart Deed, executed by both 
parties. These instruments in form are like Deeds 
of the same nature in this country ; their legal effect is 
precisely similar; they are of even date; that executed by 
Bhya Jha admits the heirship of Sree Narain and Lullit 
Narain, by descent ; the other admits, or rather 
assumes, the adoption of Bhya Jha. Now these, T 
contend, are not such admissions as, if made in utter 
ignorance of the fact, from false and fraudulent repre- 


11—30 
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■ ’ sentations, could be binding on the parties imposed 

The admission of Bhya Jha that the other 
kae, claimants were the legal heirs of the Ranee, could not 
buai bind any third person, or preclude a thousand c l aim - 

GOVINU , , 

Sing, ants, if they could prove a higher title ; the Court 
therefore called on them to prove their descent. 
Neither could the admission of the adoption of Bhya 
Jha be used to the prejudice of any other claimant by 
the same title. But the title of Bhya Jha was not 
proved ; it stood alone upon the admission in the Deed 
of Compromise. Now it must be remembered that 
Bhya Jha was at this time a claimant for the whole 
property. If he was really Khurta Pootra, and his 
appointment a valid one, there was an end to anv 
claim on the grounds of heirship by descent. His put- 
ting forward, therefore, such claim when he - knew it 
unfounded in fact as well as law, was a blind to those 
claiming by descent, calculated to alarm and induce 
them to a compromise. That this was the object is 
apparent from the • Soluhnamah ; it states that the 
Zemindary was the property of the Ranee ; that was 
contrary to the fact. It then states and proceeds upon 
the assumption of Bhya Jka '.9 adoption being a valid 
adoption, and having been actually made, which again 
was contrary both to law and fact ; and the real heirs, 
in opposition to their own undoubted claims, are made 
to recite and admit those statements as facts, and 

title of Bhya when in truth they 
did or could know anything about it, and the 
were in direct opposition to the truth. 
: at the time he esecuted this instrument, 5 %® 

ilii® knew that his claim as KhuTta Poof fa w&s worth 
nothing. He, in the fii'st place, knew that Wxq Ranee 
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had no power to adopt ; there is no evidence that the 
Bajah gave her any such authority, and without his 
authority she could not, by the law of the country, 
name a successor to his property. The alleged per- 
formance of the funeral rites by Bhya Jha was not true. 
It appears from the proceedings in the cause that they 
were performed by Bhya Misser, the MoehUar, whose 
expenses on account of the funeral were allowed by 
Grovemment. The representation made by Bhya Misser 
of the adoption was fraudulent. If he was cognizant of 


the fact of Bhya Jha' s adoption, why did la&^Bhya Misser, 
perform the funeral rites? If the fact, of adoption 
w as within the knowledge of Bhya Jha — “ Supressio 
veri is “ suggestio falsi ” — it would be evidence of the 


legality of his claim ; and therefore it is assumed and 


stated in the S oluhnamah, that he did perform the 
Sraddh of the Ranee. But such assertion was contrary 
to a fact ; in ignorance ot which the legal heirs were 
induced to release their rights. Of what avail would 
such a recital, made as this was, fraudulently, be in 
our Courts here? Even where there is no fraud, a 
Deed may be avoided here from ignorance, mistake, 
misappi ehension, or improvidence. In Broderick v. 


Broderick,* a release given by the heir to a devisee, 


upon a representation that the Will was duly 
executed, which was contrary to the fact, was set 
aside. In Pusey v. Desbouvrie,f a freeman of London, 
by his Will, gave his daughter £16,000 upon condition 
that she should release her orphanage part, together 
with all .her claim or right to his personal estate by 
virtue of the custom of the city of London, and made 
his son his executor. In compliance with this adviee. 



P. W. 239, 


t 3 P. w. 315. 
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she executed a release ; her orphanage share, it 


Rajunder appeared, was much more than the legacy so snbsti- 

JN ara i3sr 

rae, tuted, and as she was not informed at the time of 
BijAi executing the release that she might elect, this omis- 
^ing!^ ^leld by the Court to be so material as to 

avoid her release. The principle of that decision is 
precisely what we are contending for here. But the 
case of Lansdoivn v. Lansdown* is in its circumstances 


still nearer ; there, upon the death of a second brother, 
his eldest and youngest consulted a schoolmaster as to 
which of them had a right to the lands ; the school- 


master gave his opinion in favour of the youngest, 
whereupon they agreed to divide the estate ; but the 
Court set aside the conveyance of the moiety as being- 
given under a mistake. Also in Gee v. SpenceT,^ a 

reason of the misapprehen- 
sion of the party. In Evans v. Llewellyn, % the con- 
veyance was set aside merely on the ground that the 
parties were misinformed of their rights, though there 
was neither fraud or imposition practised. Bingham 
V. Bingham, % Cocking v, Pratt, \\ are to the same effect. 
In Leonard v. Leonard,^ it was established as a prin- 
ciple, by Lord Manners, after a most careful examina- 
tion and comment on all the authorities, that a com- 
promise of rights, doubtful in point of law, but founded 
upon a misrepresentation or suppression of facts in the 
knowledge of one of the parties only, cannot be sup- 
ported, and a Deed of Compromise was set aside on 
that ground. The cori-ectness of that decision has 
never been doubted. In Gordon v. Gordon,** Lord 

V Mosely, 364 ; 2 Jae. & Wal. 205. 

+ 2 Bro. C. C. 150. 

II 1 Yes. Sen. 400, & 3 Ves. Sen. 176. 

V I BaU & Beatie. 323. 


1 1 Vern. 31. 

§1 Ves. Sen. 126. 

* * 3 Swan. 467. 
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Eldon says, “ tlioug'h. family agreements are to be sup- 

•9 

ported, where there is no fraud or mistake on either 
side, or none to which the other party is accessory, 
yet where there is mistake, though innocent, and the 
other party is accessory to it, this Court will interfere.” 
All these authorities show the uniform principle upon 
which a Court of Equity acts in cases where there is 
mistake even wdthout fraud ; where that is an ingre- 
dient, the case is much stronger. 

II. Upon what foundation does the alleged adoption 
rest? It is said to have been a verbal nuncupative 
adoption. In the first place, had the Ranee any power 
to appoint an hceres f actus 1 By the Hindoo law, a 
widow who succeeds to her husband’s property has no 
power to dispose of it ;* nor can she adopt a son with- 
out the permission of her late husband ;t nor can she 
alienate, either by gift or will, acquisitions made by 
means of the property devolved on her from her hus- 
band. | Now there is no proof of her authority to 
adopt here. But assuming she had the right, was it 
duly exercised? Of the twenty-six witnesses which 
Bliya Jha proposed to examine to prove his adoption, 
one only was produced, Oujeraj Sing ; his evidence is 
worthless ; it is mere hearsay. The impossibility 
of supporting his claim as Khurta Pootra seems to 
have struck Bhya Jha himself, for he suddenly changes 
his ground of claim, and insists on the Deed of Com- 
promise. The Provincial Court take no notice of his 
failure of proof of the adoption (notwithstanding the 
suit was originally preferred by .him in the character 
of allQg&R Khurta Pootra, and that the assumption of 
that title alone gave him a locus standi in Court), but 

Mac. Hindoo Law, 33. t Ib. 175. ^^ 

Lib. 259 ; see also Sir T. Strangers Hindoo Law, 

R 


1839. 


Rajunder 

Narain 

Rae, 

•v, 

BIJAI 
G( VIND 

Sing. 



260 


CASES IN THE PRIVY COUNCIL 

‘^39-^ proceed ^npon the Deed of Compromise executed by 
rajunder Lullit Narain and 8ree Narain, at the least in igno- 

NaRAIN j? • • I 

rae, ranee ot their rights, if not upon the fraudulent repre- 

BijAi sentation of Bhya Jha. Upon that instrument, they 
'^sIng!^ award him a moiety of the property in question ; and 
that decision is afterwards affirmed by the Sudder 
Court. Such a decision cannot be supported ; it is 
against all principles both of equity and justice. 

Mr. Stuart : 

The whole question in this case is, was the Deed of 
Compromise fairly executed? , If mistake or ignorance 
would avoid the Deed, far more will fraud practised 
by either party do so. Our title is, as the heirs at 
law ; everything, therefore, done to conceal our title is 
a fraud upon us ; and if an instrument is procured 
from us in ignorance of our rights, or under a mistaken 
apprehension of the rights of others, such instrument 
is invalid, and cannot be maintained in Equity. The 
third Judge, Mr. Stuart, admits the want of proof of 
the fact of adoption, and says (I quote from his printed 
ivdgment) : “ If we were now called upon to decide 
upon that fact, we should feel the greatest difficulty in 
determining upon which side the balance inclines ; and 
should we even think that the evidence in the negative 
preponderates upon the whole, that surely would be 
i ' no reason for setting aside the SoluhnamaTi.” Now 

is, I submit, bad law as well as bad reasoning. 
The proof of want of title of one party representing 
himself as Khufta Pt)otra, when in fact he was no such 
thing, would in every Court of Equity in the world, I 

be a reason, and a most cogent one, for set- 
ting aside a Deed made on the faith of such a state- 
But the Judge goes on to say : ‘‘An agreement 
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having been entered into with the utmost deliberation, 
one chief purpose of which was to prevent the neces- 
sity of litigating a particular fact, to rescind that agree- 
ment for fraud, upon the ground of very doubtful evi- 
dence against the fact in question, would be contrary 
to every principle with which I am acquainted. To 
consider the matter more generally, proof of fraud 


ought not to be derived from contradictory and nicely 
balanced evidence.” Now without combating these 
principles, which I apprehend might easily be shown 
not to be consistent with the authorities here, it is 
sufficient answer to say that the second Judge has 
thrown entirely out of his consideration, the effect of 


ignorance or mistake, and proceeds upon the assump- 
tion that nothing but fraud, and that not proved from 
“ contradictory and nicely balanced evidence,” ever 
can avail to set aside an instrument of compromise. 
The cases already cited show how erroneous this doc- 
trine is ; and though I contend that the fraud practised 
by Bhya Jha was abundantly sufficient to rescind this 


agreement, yet the 
their rights, under 


ignorance or misapprehension of 
which Sree Narain and Lullit 


Narain laboured when they executed it, is enough, to 
preclude their being held bound by it. 


Mr. Serjeant Spankie and Mr. Turfon for the 
Eespondents. 

Mr. Serjeant Npaw/fie : 

The principles derived from our Courts of Equity, 
regarding instruments executed in ignorance, mistake, 
or misapprehension of the rights of the parties, are not 
strictly applicable to this case. The Soluhnamah is 
not, as it has been assumed in the argument oh the 
other side, an instrument declaratory of the ri^tspbut 

B 2 
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of the claims of the parties ; it is an agreement to com- 
NARAnf^ promise conflicting and doubtful interests, the grounds 
Rae, of which are stated as incidental and introductory to 

govwd proposed arrangement. It does not profess to 
Sing, investigate or decide, but to waive the decision of the 
strict rights of the parties, and to settle the amount each 
party is to receive, for the sake of certainty and peace. 
It is a “ transactio,”' a dealing of its own particular 
natuie in “re duhia,” which stands precisely on the 
same footing as “ res judicata,” and according to the 
Civil Law, is in effect of equal force with a sentence 
or decree in which both parties have acquiesced.* 

This is very different from an agreement such as it is 
argued to be. 


1839. 


Rae, 
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I. The parties are, if there ds any ignorance, 
mutually ignorant. It is said that Lullit Narain 
and Sree Narain had proved their titles as heirs 
at law, but that was not so at the time the instrument 
was^ executed ; they had petitioned the Court as such, 
and so had Jha as Khurta Pooira, hxit each 

party was in ignorance of the validity of the other’s 
claim, and must have remained so until a legal deci- 
sion was come to on the validity of those claims : it is 
clear that if they litigated their rights, one or other 
must fail, their claims being adverse. Then if no 
surprise was practised, what ground is there to impute 
fraud? The heirs at law, or those claiming as such, 
might commit fraud with the same facility as the 
JNhurta Pootra. ^ But what is the conduct of the par- 
lies? They deliberately execute this instrument in 
the presence of witnesses, and acknowledge it in onen 


B. II. Tit. 15. L. 1 . 
iv, voL i. lIL 


. B. II. Tit. 4. Varret's Prin, 
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Court. They say, we have conflicting claims ; we 
agree to settle them without further litigation ; here is 
oui I)eed. of Compiomise j it is a voluntary act j we 
acknowledge and desire to be bound by it. Nothing 
can come more near to the “ transactio ” than this. 


Would a party levying a fine in the Court of Common 
Pleas, or a woman separately examined, be allowed to 
say afterwards, I was imposed on ; though I knew the 
goodness of my own title, I did not know the badness 


of youis, and that ignorance entitles me to rescind 
and annul the proceedings? Such a thing was never 
heard of here. i>ut it is contended that the principles 
of our Courts of Equity must be imported into this 
case, and that according to those principles this agree- 
ment cannot stand. The eases cited are where the 
title concealed was ascertained and had actual exist- 
ence ; in Pusey v. Desbouvrie, the party compromising 
her rights was ignorant of them ; but they were valid 
and subsisting rights known to the other party, and 
not, as in this case, about to be the subject of contest. 
In Gordon v. Gordon there was concealment of a 
material fact, the legitimacy of the elder brother j yet 
Lord Eldon’s mm&rka show that if both parties had 
been ignorant of that fact, the arrangement would not 



overturned. 


Gee V. Spencer cannot be 



ciently to show the grounds of the decision. ISx Naylor 
v. iF{»c/i,* the Court held that it could not inquire 
into the adequacy or inadequacy of the consideration 


of a compromise fairly and deliberately made ; the inte- 
rests of the parties turned upon the construction to be 

given to the bequest of an annuity, and the Court 
observed, that, it being a question of doubt^ it was 
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extremely reasonable that the parties should terminate 
rajunder their differences by dividing the stake between them. 

NARAIN _ ' 

RAE, in Leonard v. Leonard there was concealment of a 
biJai material fact. In StocUey v. Stockley* Lord Eldon 

t^at. family compromises of doubtful rights are, if 
reasonable, to be favoured ; and he adds, that in such 
arrangements the Court does not go the length of 
doing relief upon the principle that prevails between 
strangers. It is no reason for setting aside a release 
because the party releasing has a right ; he must be 
ignorant of his right, or it must be concealed from 
him, Cann v. Cann.f All these authorities show the 
distinction between an agreement made in fraud of an 

ignorant or mistaken party’s rights, and a “transactio ” 
such as this. 


II. The question of adoption cannot be decided 
upon this Appeal ; it was not strictly litigated in the 
Court below ; both the Provincial and the Sudder 
Courts proceeded on the Soluhnamah, and from the 
first proceedings, Bliyoi tflid s claim was directed to that 
instrument. That accounts for the iron-production of 
twenty-six witnesses summoned by him. The Court 
telt that there was ground to infer his title sufficient to 
give him a locus slO/ndt and entitle him: to compromise. 
That is sufficient for my argument ; but I apprehend 
the circumstances go much further. There is no 
ground for supposing that the Rdnoo had not the power 
to make a Khurta Pootra ,• she had property distinct 
from her husband ; that is in evidence ; she was allowed 
to enjoy it during her husband’s lifetime, and there is 
lip evidence of his having made any disposition of it. 
Under such circumstances the natural inference is that 
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li0 gave liei jpower over it ; and if so, it would seem to 
follow as of couxse, tliat, in the absence of any evidence 
to contradict such intention, he should have given her 
power over his own as well as her estate ; if so, the 
power to make a Khurta Pootra would follow as of 
course. But theie is much doubt on this subject even 
among the Hindoo law^yers. In the the 

succession of women to their husband A property is 
shown to be allowed ; the same doctrine appears from 
the Dayo/ BliO/gci jf and in the Digest, f the succession 
of females is tieated of at large. From these authorities, 
as well as the evidence in the case, the right of the 
Ranee to make a Khurta Pootra seems undoubted ; 
and Ml. Stdia^tt^ the Judge in the Court below, cer- 
tainly assumes that power, and shows it to be consistent 
with Hindoo law and authoritv. 


Mr. Tnrton : 

To reverse the decision of the Provincial and Sudder 
Courts, this Court must be satisfied that the Judges 
below have miscarried in fact or law. The artificial 
rules of the Courts of Ecpiity here cannot be applied 
to the native Courts of India. The geneial prinGiples 
of Equity are, no doubt, the same all over the world, 
and to that extent the principles of the Court of Ohan- 
cery may be said to apply to the Sudder or Provincial 
Court I but the practice contended for here is the 
application of a refined rule, arising from a state of 
^orals and society, that has no existence in India. It 
is said this was an unrighteous bargain, because 

knew at the time he made it he could not proye 
that he was Khurta Pooira; that was concealment 


^ Trails, by Colebrooke, p; 934 
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enough to vitiate the contract. Now suposing that 
rajonder on investigation of his title previous to the decision of 

NaRAIN 

rae, the Court on it, he had discovered that there was a 
bijai fatal objection to it, would that he a ground even here 

annulling such an instrument of compromise made 
previous to such examination, and pending his claim! 
Clearly not. But what is his conduct? In fact, on the first 
opportunity that presented itself, he makes his ‘claim ; 

: he petitions the Government, claiming to be KJmrta 

Footra ; that act put his title in litigation, and until his 
plaint was rejected by the decision of the Court, it was 
a valid and subsisting claim, amply sufficient to give 
liim a right to compromise if he thought fit. It is 
not enough to prove that without the adoption of Bliya 
Jha, Free Narain and LuUit Narain would have been 
entitled as heirs at law ; Bhya Jha must be shown to 
have conspired with his witnesses to prove a fraudufent 
title, such title being the ground of the compromise ; 
this is iiiGonsistent with all the evidence in the case. 
It is not necessary to enter upon the Ranee’s right to 
make a KJmrta Footra ■, that may be, although I appre- 
hend it is not, a disputed question ; neither is it neces- 
sary for the purpose of this argument to go into the 
details of the adoption ; the Court below declined very 
properly entering upon them ; all that is sufficient is 
that Bhya Jha should be shown, at the time he exe- 
the Boluhnamah,, to have had a locus standi in 
that is abundantly proved. The party impeach- 
ing a Deed, valid on the face of it, on the ground of 
must prove such fraud, Field v, Sowle 5* and 
there has been ample opportunity in the Court 
to the party to tender such proof, if he neglect 
tWs Co^rt will not inierierej Motee Lai Opudhiya v. 


,11 9 ■' 
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Juggurnatli Gurg* In Attwood v. — ,t the 

Master of the Rolls (Lord Gifford) held that where a 
person, after due deliberation, had entered into an 
agreement for the purpose of compromising a claim 
made Iona fide, to which he believed himself liable, 
and with the nature and extent of which he was fully 
acquainted, the compromise of such a claim was suffi- 
cient consideration for the agreement, and that a Court 
of Equity would compel specific performance, without 
inquiring whether he was in truth liable to the claim. 
The same principle was held in Naylor v. Winch.t I 
contend, therefore, that the Courts below were, even 
upon the refined principles of the Equity Courts here, 
amply justified in rejecting Bhya Jha’s claim for the 
whole property on the ground now contended for ; and 
it is enough for me to show that Bhya Jha’s claim at 
the time the compromise was made was a hona fide 
claim as Khurta Pootra. It is not necessary to enter 
into an examination of the evidence on that subject ; 
there is enough to satisfy the Court ; but the Judges 
below proceeded on a different ground, and much of 
evidence we might have tendered was withdrawn by 
us. If that question is to be agitated, the ease must go 
back to tho Provincial Court. 

Mr. Justice Bosahqtjex : 

The Appellants in this case represent Sree Narain 
Rae, who, with his brother LnlMt Narom Rae, 
heir at law in the seventh degree of Tnder Narain Rae, 
late Rajah of the Zemind ary of the Pergi^ihah Sdvila 
Poorwea/j., who died in the year 1784, leaving the 
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Ranee IndrawuUee, Ms widow, in possession of Ms 
rajunder estate and effects. 

Narain 

Oil the death of the Ranee^ on the 15th NovcwibeT 
^ eijai 1803, the Zemindary, and all the estate of which she 
Sing, died possessed, were claimed by BTiya Jha, the son of 
her uncle, Roodtrudhut JJia, who is represented by the 
Respondent, and who set np a title as Khurta Pootra, 
or heir by the adoption of the Ranee. 

Bhya Jha burned the body of the Ranee on the even- 
ing of the day on which she died. He also per- 
formed the Sraddh or funeral ceremony, three days 
after the death, having in consequence of a petition 

pi^ef erred to the Zillah Judge obtained 5,000 rupees 
for that purpose. 

Adverse claims having been prefei’red, the property 
was secured by authority of the Zillah Court, which, 
after having consulted the Sudder Dewanny Adawlut, 
put the heirs in possession upon giving security, leaving 
Bhya Jha to establish his right by adoption. 

On the 11th of December, n 8 oluhnamah, oi' Deed of 
Compromise, was executed by the heirs- at-law and 
Bhya Jha, by which it was agreed that they should 
divide the whole of the property, moveable and im- 
moveable, comprising the estate left by the late Ranee, 
as well the former Zemindary, as the Zemmdary then 

by private and pubhc sale, in equal 
This instrument was executed in the pre- 

28th December, Sree Narain Rae and his 

as well ^ Bhya Jha, appeared 
the Zillah Court, when Sree Narain 
brother' being asked why they executed the 
the right of no one had been inquired into. 
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coristitiited Bhya Jha her Khurta Pootra, in 'which case 

}ie is also an heir, and he also understood ns to he i<AJ'CNDER 

rightful heirs ; wherefore we and Bhya Jha agreed to a kak, 

^ , 2 /. 

mutual compromise, and have executed this engage- buai 

ment, which specifies also the objects.” Being asked smc. 

if they made this declaration in consequence of the 
oath set forth in the Deed of Compromise, or of their 
free will, they answered, “ Our claim was for the entire 
estate ; but since we have voluntarily entered into this 
engagement, we are satisfied and agree, of our free 
will, to relinquish a moiety of it.” 

Bhya Jha bemg also examined, said the late Banee 
constituted me her Khurta Pootra ; Sree Narain and 
LuUit Narain are kinsmen and rightful heirs of the 
Ranee’s husband. They delivered a petition to the 
Court, claiming the entire estate left by the Ranee, and 
also preferred a claim to the whole. Wherefore, to 
prevent litigation, which might cause the ruin of both 
parties, we agreed to a compromise, and exchanged 
engagements accordingly. Being asked what he now 
claimed, he answered, I have now no claim beyond what 
is stated in the jS'oZtd’iwama/i. All of them, on being ques- 
tioned if they wished to have joint possession of the 
estate, answered. We are desirous of having joint pos- ^ ^^^ 
session, and will hereafter carry into effect the stipula- 
tions of our reciprocal 

On the 30th Dccm&er the Zillah Court pronounced^^^^^^^^^^^^^^^^^^^^^^<^ y 
an opinion that the agreement was manifestly collusive, 
and could not be sanctioned as valid ; and further 
stated that the petitions of the parties having 
sent to the Sudder Dewanny Adawiut, the 
tions of that Court were, that the nearest of kin, 

■wlio according. to the Shaster should appear to be the 
legal heirs, should, on giving security, be put into pos- 
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session of the estate, and that Bhya Jha should prose- 

^ regular civil suit. It was therefore 
Rae, ordered that he should prefer his claim hy a reg'ular 
bijai suit, according to usage, and Sree Narain and Lullit 

GOVIND 7LT • J • , 

Sing. A armw were put into possession. 

Bhya Jha appealed from the decision of the ZilTaTi 
Court to the Provincial Court of Moorshedahad. In 
consequence of petitions to the Sudder .Bewanny 
Adawlut the parties appeared there. The co-heirs 
asserted that Bhya Jha was not the adopted son of the 
BatiBe, and that they had been induced to sign the 
Soluhnamah by threats of Bhya Jha, Bhya Bam Misser, 
and others, and prayed that Bhya Jha might be required 
to prove that he was the adopted son of the Ranee, 
and might be directed to prosecute, according to the 
esistiiig regulations, his claims to the property left by 
the Ranee at her decease. 


On the 26th SeptemheT 1804, the Sudder Dewanny 
Adawlut, after expressing strong doubts of the validity 
of the claim, declared that it was necessary for the ends 
of justice, that Bhya Jha’s claim to the whole of the 
property of the late Ranee should be judicially investi- 
gated ; and therefore ordered that Bhya Jha, wheiBer 
he claimed the A.vhole of the property of the Ranee 
in consequence of his having been adopted by her, or 
whether he laid claim to the half of it only, according 
to the agreement on the Soluhnamah Sree Narain 
and others, should institute a suit for the purposes in 

the Court of Zillah Poorneah, in conformity to the 
Eegulations. 


A suit was accordingly instituted By Bhya Jha. 
parties to produce all papers and documents, on which 
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they intended to reply, before the 4th November nest 
following. 

Bhya Jha contended that it was not necessary for 
him to prove that he had been appointed Khurta 
Pootra, inasmuch as the Defendant had admitted it by 
the 8 oluhnamah. ■ 

Witnesses named in a list were, nevertheless, di- 
rected by the Court to be examined. But on the 22nd 
June 1808, pursuant to a general order of the Govern- 
ment, all the proceedings were transferred to the Pro- 
vincial Court of MoorsTieia&arf. 

On the 26th June 1809, Bhya • presented a peti- 
tion, stating that he had two claims on the property, 
moveable and immoveable, left by the late Ranee. 

That one claim was as Khurta Pootra. That the 
other claim was founded on the Boluhnamah, or Deed 
of Compromise. That the supplemental or annexed 
claim included two counts, first as Khurta Pootra for 
the whole estate, real and personal, amounting to sicca 
lupees 1,315,693 ; secondly, on the Deed of Compro- 
mise for a moiety of that sum ; and that when the 
cause should come on for trial, he would bring forward 

or 1 ely on either of these counts, as he might think 
proper. 

On the 28th July 1809, after hearing one witness 
only, the Court of proceeded to deter- 

mine the case, and pronounced that it was unnecessary 
to enter into a further consideration of the claims of 
either party j observing, that whether 
LuMit Naram -were the rightful heirs, or Bhya Jka ^m 
Or was not Khurta Pootra, they w'efe equally bound 

by the stipulations of the engagement, mutually inter- 
changed I and the Boluhnamah exeented before the 
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4 ‘^39-^ Judge defined the rights of either party. It was 

kajunder therefore ordered that 8ree Narain and Lullit Narain 
narain , , , . . „ . „ 

rae, should give to Bhya Jha possession of one moiety of 
bijai the property, and one half of the profits received, and 

party should pay his own costs. 


From this decision Sree Narain and Lullit Narain 
appealed to the Sudder Dewanny Adawlut. 

An objection was made there to the right of Bhya 
Jha to enforce his claim under the Sohihnamah, after 
having, by a petition to the ZiJlah Court, 5th of Sep- 
tember 1805, claimed the entire property, and by a 
letter of the 10th of September 1806, declared that if 
Sree Narain and Lullit Narain would not abide by 
the stipulations contained in it, he, Bhya Jha, would 
henceforth consider the same null and void. 

The Court ordered an investigation to be made upon 
two points : first, as to the facts of Bhya Jha’s adoption 
by the Ranee ; and secondly, the alleged fraud of Bhya 
Jha, Bhya Ram Misser, and others, in obtaining the 
Sohihnamah. In consequence of this Order, a great 
body of evidence was given on both sides, and 
the Sudder Dewanny Court, after very full con- 
sideration of the whole case, by their final decree 
of the 27th of July 1812, confirmed the decree passed 
by the Provincial Court of Moorshedabad of the 28th 
of 1809, which ordered Bhya Jha to be put in 
possession of a moiety of the contested property, and 
also half of the produce arising thei’efrom since the 
time that Sree Narain and Lullit Aar aw had had pos- 
session ; aiid moreover declared that P/t^/a J/ia was 
entitled to a moiety of the entire property left by the 
Itanee, specified in the petition of the Plaintiff in the 
cause which the Provincial Court, in their Decree, had 
ordered to be placed in deposit, But as the objection 
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of the Appellants to the Soluhnamah, on which the 
Decree of the Provincial Court was founded, were not 
thoroughly inquired into, on which account the Appeal 
to the Sudder Dewanny Adawlut was not without 
foundation, it was ordered that both parties should be 
answerable for the costs of suit in that Court. 

The first question to be determined was whether 
Bhya Jha w'as precluded from insisting upon the 
Soluhnamah. 

The Court, considering that Bhya Jha was not the 
first to swerve from the reciprocal agreement entered 
into between him and his opponents, but on the con- 
trary, had uniformly expressed his willingness to carry 
the same into effect, even after his opponents had 
retracted their consent, and until the order of the 
26th of September 1804, which directed a judicial 
investigation into his claim to the property of the 
Ranee, that he preferred his claim upon the agreement 
before the cause had come to a hearing in the provincial 
Court, and that he had acquiesced in the Decree of 
that Court, maintaining the agreement, and praying that 
it might be affirmed ; and did not apply for any exami- 
nation of witnesses to support his title to the whole 
estate, but on the contrary objected to such examina- 
tion when ordered by the Couid, and desired a confirma- 
tion of the Judgment for half the estate, in conformity 
with the Deed of Compromise ,* and moreover consi- 
dering that forms of pleading were not very strictly 
observed in the native Courts determined, and, as their 
Lordships think, rigjhtly determined upon the grounds 
above mentioned, that Bhya Jha was at liberty to 
insist upon the validity of the S'oZMTiwaOTa/i. in sup- 
port of the judgment of the Provincial Court of 

Mopr^eJabad,^ ^ 
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The next question to be considered, was, whether 


» if t 

^narain^ instrument ought to be supported by the Court, 
rae, or whether it was not impeachable on legal or equitable 
sriAi grounds. 

ground of objection was, that it had been 
obtained by the fraudulent representation of a transac- 
tion which was absolutely false, namely, that the 'Rane.e 
by words addressed personally to Bhya Jha on the 

morning of her death, had constituted him her Khurta 
Pootra or adopted heir. 

If this were clearly proved to be untrue, it must 
necessarily have been untrue within the knowledge of 
Bliya Jha himself ; and any deed of compromise 
founded on an assertion of such matter by him, how- 
ever deliberately entered into by the co-heirs-at-law, 
would unquestionably be invalid. 

The Judges of the Sudder Dewanny Adawlut, after 
carefully reviewing all the evidence in the cause, did 
not feel themselves able satisfactorily to declare that 
the adoption had taken place, neither did they feel 
themselves justified in pronouncing that the representa- 
tion of its having taken place was false. 

Without satisfactorily establishing the former, Bhya 
Jha could not be entitled to recover the whole estate. 
But when after the assertion of his title on the one 
side and the denial of it on the other, a compromise 
was entered into, in the presence of many ■witnesses, 
parties on the spot, and solemnly acknowledged by 

court of law to have been voluntarily 
of showing that it had been 
obtained by false representation was cast 
who sought to impeach the validity of their 


laborious and accurate examination which the 
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testimony in this case has undergone at the bar has 
greatly assisted their Lordships in determining whether 
the Sudder Dewanny Adawlut arrived at a just con- 
clusion. 

They find a great body of positive evidence to the 
fact of adoption, given by persons who swear to having 
been present at the time when the Ranee, being of 
sound mind, addressed Bhya Jha, saying, “ When I 
was but five or six months old my mother died, and a 
short time after, my father died ; and ever since your 
father maintained me, and having brought me to this 
Rajah, gave me in marriage ; I am therefore greatly 
indebted to your father, and thereby you have claims 
on me ; I have made you my Khurta Pootra, property, 
estate, and effects, which I have bequeathed to you ; 
after which words Bhya Jha rose and thankfully ac- 
cepted them. ’ ’ These witnesses further swear that she 
told Bhya Jha to burn her body and perform the 
Sraddh ; others swear that, in their hearing, the Ranee 
personally declared on the same morning that she had 
actually made Bhya Jha her Khurta Pootra^ and gave 
her reasons jAand others depose that she had on that 
same morning consulted them as to the proper hour 
for making a Khurta Pootra. It is beyond all dispute 
that j9%a Jha almost immediately after the death of 
the Ranee burnt her body, an office which it belonged 
to Khurta Pootra to ^oxioxm ,- that his right to succeed 
as Khurta Pootra was claimed for him by a petition 
preseiited the next day, and that he also publicly 
performed the ceremony of the Sraddh, three days 
after the death, as the adopted heir, on which occasion 
he was placed on the M-Miswil,* and the turban put 
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^8^ upon his head. On the other hand it is sworn by 
kajunker many witnesses who profess to have been in attendance 
rae, 0^ the Ranee on that day, that she did not make any 
bijai Khurta Pootra ; that she was incapable from extreme 
govi^nd illness and insensibility from doing any such act ; that 

several of the persozis who swear to having witnessed 
the act were not present at the time ; that Bhya Jha 
himself was absent from the house during that morning, 
and did not arrive till after the death of the Ranee ; 
that he was at another place at the time when the 
adoption is sworn to have taken place ; and that he 
had, for a long time before, ceased to come into her 
presence, in consequence of her having been displeased 
with him on account of his having practised sorcery 
against her. Declarations of witnesses on both sides, 
contrary to the facts deposed to by them in evidence, 
are sworn to by others ; and tampering with the 

witnesses by the opponeirts on both sides is deposed 
to. 

It cannot be denied, therefore, that circumstances 
are stated upon the face of the evideirce which are 
calculated to excite suspicion, both with respect to the 

fact of the adoption, and the credit of several witnesses 
adduced to prove it. 

But the case of the Appellants is founded upon a 
charge of positive fraud and imposition, and gross 
is not to be imputed upon suspicion onlyj. 
charge be proved, parties are not to be 
^ ^ agreements entered into by their solemn 

There may be ground to pause in giving full 
to the alleged adoption ; but their Lordships, 
of the testimony given on' one side and 
being had both to the matter and the 
of such testimony, do hot see such a 
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preponderating weiglit of evidence against the fact of 
adoption as to justify a determination that the assertion 
of its existence was an utter falsehood, and they are 
therefore of opinion that the ground of impeaching the 
Soluhnamah by the co-heirs, on account of its being 
founded on a suggestio falsi by his opponent, Bhya 
J/ia, has not been maintained. 

The next objection to the Soluhnamah is an alleged 
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sup'pressto ver%. 

But the evidence does not atford any foundation for 
that objection. If the imputed falsehood of the adop 
tion be laid out of the case for want of sufficient proof 
to support that imputation, the parties, in respect of 
the knowledge of circumstances, must be considered 
to stand upon equal terms. They belonged to the 
same caste, they lived in the neighbourhood of the 
Ranee at the time of her death ; they had the op- 
portunity of making inquiry into all material facts, 
and their attention was alive to the grounds of claim 
to the property ; these grounds having been made the 
subject of assertion on the one side and denial on the 
other, before the execution of the deed. It does not 
appear that Bhya Jha was in any respect better in- 
formed with respect to the rights of the heirs, the 
bearing of the law upon their rights or his own, or 
the nature or amount of the property, real and personal, 
than the heirs themselves, still less that anything was 
concealed which they might not be supposed to know 
as well as he. 

The ground, however, which is most strongly relied 
upon, and to which a great part of the evidence is 
addressed, is that the heirs were induced to ex;ecute 
the SoZttMamaA by intimidation and nndue persua- 
sipn.;': : 

s 2- 
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The person alleged to have been most active in this 
^ajunder respect is Bhya Ram Misser, the Moklitar or manager 
rae, of the late Ranee, who is said to have urged the heirs 
BiiAi ™ enter into the compromise, by repeated importu- 

siNa cities, by the representation of the injury which they 

must necessarily sustain by a long protracted litigation, 
which would prevent both them and their children 
from deriving any benefit from the Zenwadary, and 
by actual threats that he would cause the ruin of it, 

and had the means of carrying such threats into 
etfeet. 


Other persons, and among them the Collector of the 
East India Company, are stated to have used persuasion 
to the same eftect as Bhya Ram Misser ; but it is to be 
observed, that the charge of having employed intimi- 
dation is confined to the latter ; and that as he was 
dead at the time when witnesses in support of the 
charge were examined, the opportunity of confronting 
them by his evidence was known by the witnesses to 
be- lost. At what precise time Bhya Ram Misser died, 
does not appear. In the examination of Doorga- 
persaud, however, on the 16th of April 1811, it does 
appear that he was then dead j and it was not till after 
that day, that the examinations ■were taken of 


witnesses who charge Bhya Ram 
employed .threats. 


sser with havinii' 


The advice to enter into a compromise rather than 
engage in litigation, subject to be protracted by Ap- 
peal, not only to the Sudder Dewanny Adawlut, but 
to England, could not, in the absence of fraudulent 


intention, 
validity of 


evidence, that he 


deemed a ground for impeaching the 
Soluhnamah. iiideQd, Boorgapersaud 
V akeel of 6Vee Aaraiw 

concurred in persuading his client, 
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upon the same grounds, to accede to the com- 1839. 
promise ; and his evidence with respect to fraud, in rauj^er 
causing the Soluhnamah to be executed, is confined 

to the persuasion and advice in which he himself con- ''• 

Bijai 

ciirrsd. govind 

Bing. 

The allegation of compulsion, by the threats of 
Bhya Bam Misser, brought forward in evidence after his 
death, cannot countervail the solemn and unequivocal 
declaration made by the heirs to the Judge of the 
Court, that they had voluntaiily entered into the en- 
gagement, that they were satisfied, and had agreed of 
their free will to relinquish a moiety of the property, 
more especially when it is rcoUected, that they were 
not taken by surprise, having, according to their own 
evidence, executed the instrument after the respec- 
tive claims of the parties had been the subject of 
dispute. 

The last ground of objection is, that the heirs have 
given up a moiety of their undoubted right, under a 
palpable mistake, of which it is contrary to the prin- 
cipies of equity that Bhya Jha should be allowed to 
take advantage. 

To judge properly of this objection, we must look 
at the circumstances as they stood at the time when 
the Soluhnamah was executed. The Appe lla-n tp are 
not entitled to avail themselves of all the light which 
subsequent investigation in the course of the suit has 
thrown upon their claims. If the nature or the extent A 
of the rights of the respective parties could be const- A 
dered as the fair subject of doubt at the date of 
deed, and if, to avoid expense and delay by legal - 
inquiry, they agreed do settle the contest by An ann-- A^^^^^A 

cable arrangement, such transaction is not to be i ■ 

disturbed on the ground of the inequafity of benefit 

■ II— 33: ■ 
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^vhieli either party may eventualh' have received from 

Rajunder it. 

Narain 

RAE Tj 1 

ultimately been ascertained that the Ranee 
govind the aadiority of the Rajah, her husband, was 

Sing, not entitled to make an adopted . heir to her husband’s 
Zemindai y. But at the date of the Soluhnaniah, even 
this point does not seem to have been taken as clearly 
understood. Sree Narain Rae and his brother were 
related to the late Rajah in the seventh degree : and 
Bhya Jha was her cousin, the son of her uncle ; and 
not only do they in the Soluhnamah say, if Bhya Jha 
was KUHa Footra he was also an heir I but the Jnd™ 
of the Zillah Court says, if Bhya Jha was really 
Pooira, he would be entitled by the .S/JZ 
to the whole estete, real and personal. It appears 
lurther, that besides the Zemindar y of the Rajah the 
Ranee died possessed of very large Zemindary nvo- 
pei 3 -, part of which had been purchased during a 
long widowhood of nineteen years. Whether any, and 
what part of such Zemindary property had been given 
to her by her husband, whether any, or w^hat part of 
It was purchased with the profits of her husband’s 
-jenmidary, or any, and what part with her own pro- 
pertjv is quite unascertained. Further it appears that 
bhe died possessed of more than three lacs of rupees 
in personal effects, or nearly £30,000. That she 
wa. entitled to dispose ot her eeparate property or 

whatever was given to her 
husband, or her husband’s family, or any part 
own family, whether moveable or immoveable, 
an heir of her own, appears to have been 

. Aether she was authorized 

of landed property, purchased with the 

and remaining in 
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Iier possession at lier death, became a subject of dis- 
cussion in the Sudder Dewanny Adawlut ^ the I'esult 
of Iiicli discussion appeal's to have been unfavour- 
able to hei light , but it could not by anv means be 
treated from the commencement of the adverse claims 
as a mattei fiee from doubt ; for Mr. SciTrington, in 
his minute with reference to the final judgment of the 
Sudder Dewanny Adawlut, though he expresses his 
concurrence in the result above mentioned, and refers 
to the Beioustas of the Pundits in support of it, 
lemaihs that it is not clearly decided by the authority 
of works of the Mitheela school, to which this family 
belonged, whether any moveable propertv, inherited 
bj a vidov from her husband, and in her possession 
at the time of her death, or any money or other pro- 
perty arising from the product of the landed estate, 
dining hei possession, devolves, on her death, to her 

oira heir or to the heir of her husband. 

Under all these circumstances, the true amount of 
the relative rights of the litigant parties must be coii- 
sideied as having' been doubtful, whether the law or 
the fact be regarded. The uncertain event of the legal 
part of the ease may be inferred from what is contained 
in the minute of Mr. Harrington above referred to. 
And it is justly observed by Mr. Stuojrt, the other 
Judge, that even after all the inquiry which had taken 
place, the rights of the parties, as they depended on 
facts, remained so doubtful, that they would even then 
afford a fair and equitable basis for a compromise. 

Upon the whole, therefore, their Lordships are of 
opinion, that the Appellants have failed to establish 
that the execution of the SoluJmamah was obtained by 
fraudulent misrepresentation, or concealment, or the 
execution of it compelled by fear, or that the agree- 
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meiit at tlie time when it was entered into was not a 
fair subject of compromise of disputed and doubtful 
rights : and, consequently, that the Decree of the 
Sudder Dewauny Adawlut ought to be affirmed. 


That Court, though it affirmed the Decree of the 
Provincial Court, did not give the costs of the Appeal, 
because a full opportunity of investigating the ease in 
the Court below had rrot beeir allowed. Dut a very 
full investigation of the case took place in the Sudder 


Dewamry Adawlut. Prom the Decree of that Court 
arr Appeal was made to the King irr Council, and in 
consequence of the Appellants having omitted to 
appeal, the case was heard ex -parte, and the Decree 
affirmed. The Appellairts upon a special application 
to His Majesty in Council were allowed to restore the 


Appeal, arrd bring' oir the case for hearing*, their 
Lordships being of opinion, that instead of affirming the 
Decree, they ought to have dismissed the Appeal. The 
case has now been fully considered, and the Jrrdgment 
being in favour of the Resporrdent, affirming the deter- 
mination of two Courts in as well as the former 

determination here, their Lordships are of opinion that 

the costs of the Appeal ought to be paid by the 
Appellants. 
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Eajttitdee Naeain Eae and Mohaih- 
DEE Naeain Eae, the two surviving 
sons and representatives of Seee 
Naeaiw Eae, deceased - _ _ _ / 


Appellants. 


Bijai Gtovind Sing, son and represen- 
tative of Bhya Jha, deceased - . {Respondent.* 

On Appeal from the Sudder Dewanny Adaivlut of 

Bengal. 


Fractiee — Fleader-^Admission ly — When hinding on party — Mesne pro- 
fits — Accounting of — Compoimd interest — What amounts to. 

Tlie admission and consent of a Valceel made mth dne authority, mh 
bind Ms client, though not present at the time of making it. Where 
therefore an order was made for the payment of a certain sum, being the 
moiety of the profits of an estate founded on the amount for which secu- 
rity had been taken as the rental of the Zemindary when possession was 
given up, and that amount was admitted and assented to by the Valceel in 
Court, and the order made accordingly, —held by the Judicial Committee, 
affirming the judgment of the Court below, that such consent was binding 
on the client, and precluded him from afterwards opening the account. 

Interest at the rate of one per cent, per mensem, to be calculated at the end 
of each year, does not mean compound interest, so as to admit of interest 
being charged upon the rests, but interest calculated per mensem, but 
payable per annum. 


The question raised upon this Appeal respected the 
Wasilaiit ov mesne profits of the Zemindary oi Havila 
Poorneah, the subject of the previous case, and the 
mode in which the accounts were directed to be taken 



by the Decree giving possession. 


By the Decree of the Sudder Dewanny Adawlut, 
bearing date the 27th of July 1812, confirming the 
decision of the Provincial Court of the 28th of 
1809, the Sokthnamah \va,s declared valid, and oi’dered 
to be enforced. 


Ai ter the admission of the Appeal f rom these De- 


* Present : Lord Brougham, Mr. JiTstice Bosanquet, Mr. Justice 
Erskine, and the Bight Honourable B2*. Ln^ 

Privy Cotoeillorsj-^ss^easora, Sir Edward Hyde East^ Bart.^ and 
■Sir^■ Alexander;' Johnston, : 
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Rae, 

V, 

Bijai 

Govind 

Sing, 


erees by Sree Narain Rae to the King in Council, the 
Adawlnt, on the 16th of November 1812, ordered 
J^ae. that the Zillah Court, before giving effect to the Decree, 

Govi^D require Bhya Jha to give security before he 

Sing, was let into possession of the moiety of the Zemindary. 

This yas accordingly done, and he entered into 
possession of his moiety of the Zemindary. 

On the 18th of December 1819, an order was made 
by the Court, by which it was ordered, that the 
SarrisMardar and Peishkar (or record-keeper and 
accountant) of the Court should make an account of 
what the Respondent had to receive with reference 
to one moiety or portion of the same, of 1 12 740 
rupees per annum, taking it from the commencement 
of the Appellants’ entry into the possession of the 
Zemindary, to the end of the Mooldci year 1215, (1809 
A.D.,) with interest on the said amount, maldng the 
calculation at the end of each year up to the date of 
the Decree of the Provincial Conrt, Ld that haLg 
cast up together the principal and interest of the 
profite up to the date of the Decree given by the 

Provincial Court, they should calculate upon the 
whole amount, interest, at the rate of 1 rupee per 

centum per mensem, up to the date of the Decree of 
the Sudder Dewanny Adawlut. 

It appeared, that the Vakeel for the Appellant had, 
on the case coming again before the Court, agreed in 

Of his cHent to the sum calculktellf tS 

of the Zemindary, though he at the same 
tinio objoctod to tlie rate of interest. 

accounts were made out on the principle directed 

on the 23rd of Decem&er 1819, 

with the prayer of a Petition to that 
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purport, the Court ordered and declared, that the '839. 
Eespoiident was entitled to receive interest on the Rajunder 
money lodged with the sureties for the first year, 

And on the day following, in the same month, the bij'ai 
Court further ordered the Eespondent to be paid 
lupees lo,469, 2 anas, 6 gundas, 1 cowrie, being 
interest on 1,13,745 rupees, 8 anas and 10 gundas, 

half of 2,27,491 rupees, 1 ana. 

On the 3rd oi January 1820, the Court ordered the 
Appellants to pay the Valteel double fees. 

Sree Narain Rae, on the 22nd of March of the same 
year, piesented a petition complaining of the manner 
in which the TI asilaut account had been taken, and 
the seveial oideis ali'eady referred to : these objections 

were however overruled, and the Court rejected the 
Petition. 


Prom these several orders the 
to His Majesty in Council. 


lants appealed 


Sir Charles Wether ell, Q. C., and Mr. J. Stuart, 
for the Appellants. 

The sum the Appellants have been called upon to 
pay is calculated on an hypothetical account of the 
mesne profits of the Zernindciry : {Rq Court below, 
instead of ascertaining or having an account taken of 
the amount of rents and profits actually received, in 
respect of the Zemindary, has charged the Appellants 
with the amount for which security had been given 
when their ancestor, Sree Narain Eae, was let into 
possession, which was a mere estimated amount, and 
there is no evidence that the actual produce was so 
great : the Court has charged the Appellants to 
interest on that sum. 

There is no agreement which hinds the Appellants 
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to pay the amount thus calculated : they have not 
^nara?n^ bound themselves to more than they would here in 
Rae, England : in a Court of Equity here, they could not 

buai have been called upon to account for more than such 

_ sums as they might have with due diligence received, 
all just allowances being made, according to the 
circumstances of the case. But the Court will not 
decree the payment of the sums received by the 
parties in possession unless the rental is ascertained. 
It cannot be said that the acquiescence of the Vakeel 
to the Wasilaut is binding on the Appellants : if an 
attorney here admits a rental by mistake, the Court 
will correct it. Moseley’s case.* An agreement of 
this kind is of so unusual and extraordinary character, 
as to bind a man to admit, as the basis, a certain 

amount of rent, that this Court will look with suspicion 

into the agreement, whether there is a different prac- 
tice from ours in India or not. Such an agreement 
here, by a solicitor, would not be upheld for a single 
moment ; it is too improvident; there is a great 
difference in this from an agreement in taking an 
account in the Masters’ Office. It is clear, in this case, 
it cannot be binding ; the acquiescence of the Vakeel ia 

the WdsiloM was not within the scope of his authority 
and therefore null. ’ 

The next objection the Appellants raise is to the 
rate of interest : the Court below has allowed interest 
interest, or compound interest ; the Appellants 
been charged with compound interest to an enor- 

to the principle established by 

to the mode of taking accounts of 

^ profits ; they have been charged wvith interest on 
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sums which were not in the hands of 8ree Narain Rae, '^ 39 - 
their ancestor, or in any manner employed for his use, Rajunder 
hut had been paid into Court, and were actually in the 

hands of the Court during the period for which bijai 

interest is charged. govind 

Sing. 

By the order of the 3rd of January 1820, the 
Appellants are charged with double fees to the Vakeels 
employed in the case : this was totally uncalled for, 
and very oppressive on them, and we trust vour 
Lordships will give relief on all the points urged on 
behalf of the Appellants. 

Mr. Serjeant Spankie and Mr. Stinton for the 
Respondents. 

With respect to the point now raised for the first 
time by the Appellants, to the calculated amount of 
the mesne profits of the Zemindary, it is clear this 
Court will not interfere. An admission made by 

the Vakeel of the Appellants to the Wasilaut is 
binding on his client, and cannot afterwards be im- 
peached. The Fa/ceeZ may have exceeded his authority 
as to what he admitted, but his evidence would not 
enure as an admission. It is a clear principle, 
recognized in Courts of Equity, that consent by ^ 

counsel in Court is binding on his client, even if he 
had no instructions to consent. Furnival v. Bogle.* If 
a counsel considers himself authoiuzed, and consents, v - 
the Court wiU act upon it, and his client is bound by(^^- ' { 

it. Mole V. SmitK-f 

The question of interest cannot now be raised : it was 
allowed by the two Native Courts in under the 

authority of the Rental Regulation XIII of 1796, and 
their concurrent decisions have been confirmed by 
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your Lordships in Council : it is obvious, therefore, the 

•mf-m ^ 4 a. 


question cannot be again opened, 

RaE, rnr.. 


^ Tj^e allowance of double fees to the Vaheels engaged 

govJnd discretion of the Court below, 

Sing, and ought not to be questioned. 


5th July. 


Lord Brougham : 

^ The first question for their Lordships’ consideration 
is, as to the manner of taking the accounts, and 
whether the liability to pay according to a certain scale 
was admitted in a competent manner. The Appellants ’ 
VaJceel is examined, and we find in his evidence, that 
he admitted the amount stated for principal, but 
objected only to the interest. He states as follows : 
“Under these circumstances, I observed that before 
then, often had mention been made before Mr. John 
Herbert Harrington, the former Chief Justice of the 
Court, of a settlement of the Wasilaut accounts, but 
the Respondent’s Mokhtar always said that he would 
enoit the Wa.U..t on the gxoes colleetione. an/tte 
Appellant always objected, by saying that a WasUaut 
could not be made item by item, because ihe estate h^ 
been given out in farm, and that by such farming out, 
the sum of 1,12,740 rupees, 7 anas, being profits, was 
forthcoming with the sureties on account of four years 
after paying the public revenues. That from the year 

i 216 to 1219’ deposits had been made at the above 
rat^. That how could he account to Respondents item 

^y item, ^and strike a balance : in fact, the Appellant 

has set forth this plea in his petitions, which are in 
^Bt^nce among the records. Hence vRen the aaid 

made the suggestion upon the ground 
that the said amount had been deposited in the trea- 

spry, it was not equitable that the Appellant should 
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oppose objections to the measure, on which account I 
admitted it. No letter came to me from Rajah Sree 
Narain Rae, giving instructions for our admission of 
the Wasilaut, nor did the Appellant’s Mohhtarkar 
object to it, but merely objected to the interest. My 
colleague, Stiddanund Pundit, also objected to the 
interest. After this, Shylch Pyasat, Appellant’s MoMi- 
tarhar, brought a petition for the purpose of its being- 
laid before the Court, bearing the Appellant’s seal. I 
do not know whether at that time Suddammd Pundit 
was in attendance in Court or not, but I filed the peti- 
tion, putting to it merely my signature. In this Sree 
Narain Rae made no objection to the sum of 1,12,740 
rupees, 7 anas, but he objected to the interest and to the 
paying over i\\Q Wasilaut amount to the Eespondent, 
although good and sufficient security had been taken. 
At length the Judge of the Court fixed the interest at 
twelve anas per cent. The petition which has now 
been presented to the Court, containing objections to the 
Wasilaut , is in opposition to the Durlthast, -whiGh was 
presented on the 3rd of January of the present year.” 
That petition was not produced, and doubts as to the 
evidence of the Vakeel have been thrown out in argu- 
ment, with respect to the siims for which he consented 
to be charged. It appears upon principle to be correct, 
otherwise it would not be safe to see any agent or 
counsel, without letting the parties themselves appear 
in the most trifling matter. The Court must in all 
such cases see the parties themselves, if they are not 
to be bound by their agents. The Vakeel here set • 
up another scale, and we do not state it was our 
opinion that a ease might not be made out, that 
a,dmission of tiie Vcdceel waS not made with^^^^ 
ahthority ; but here there was no reason to doubt that 


1839. 

V , 

Rajunder 

Narain 

Rae, 

Zf. 

Bit A I 
Govind 
Sing. 
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•- — had the authoi'ity of his client. We have not the 
petition, but we have the statement of the party filing 
rae, it. Upon the whole, we are of opinion that there is 

govmd for disputing the accuracy of the Judgment 

Sing. of the Court below upon the first point. 

The next question is, whether, looking at all the 

accounts, the sum of 1,12,740 rupees is not to be 

taken as the net profits, in contradistinction to the 

gloss profits. Upon that point it is unnecessary to say 

more than that this Court does not see anv reason for 
altering the decision. 

The next ponit is with respect to the double fees 
stated to be paid to the Vaheels employed in the case : 
their Lordships do not see any ground for altering 
the^ decision of the Court below in that respect, 
t IS a charge vthich the Court would be disposed to 
support rather than to alter, for this reason, that 
It could not be made the sole and substantive ground 
0 appeal itself, because it comes under the head of 
costs : undoubtedly, if there is a good ground of appeal 
mdependently of that point, the Court will take it into 
consideration ; it is part of the costs of defending the 
u e in act. The only question that remains to be 
disposed of, IS respecting the compound interest ; and 
lere their Lordships do not entertain the same opinion 

tint Eespondent 

this was disposed of by the Court in Mffl,con- 

irreversible decision of the King in 

we look at the words, what is the 

ner^^' the rate of 12 per cent. 

: _ We do not think that the Court has any 

ginund foi ^^laintaimng that there was a right to cham^ 

to this . in this country interest is paid half-yearly of 
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y6drly, but in Indio, ic is customary to pay tho iutorost *^ 39 . 
at the end of each month, at the rate of one per cent, raju^er 
per month, and the words might mean to exclude what 
is otherwise g’eneially meant, the payment of interest 
monthly : the Court decrees the payment yearly. govind 

With respect to the Bengal Eegulation XIII of 1796, 
theii Lordships think that this ease does not come 
within it. This is an Appeal from the Zillah to the 
Sudder Dewanny Court : whereas the Eegulation YTTT 
ot 1796 is to prevent litigious appeals from the Zillah 
to the I rovincial Court, but only litigious appeals. 

Now this certainly was not so considered by the Court, 
and if it should be said that they had a right, by way 
of fine, to give compound interest, or by way of costs, 
it is quite clear that is not the right constructiorr ; for 
if the Court mearrt to avail itself of the power of the 
Eegulation, it Avould do it iir the words of the Eegu- 
iUtion, arrd it would be a Decree for compound interest, 
and not as imposing a fine or mulct. Their Lordships 
do rrot think uporr either of these grounds the order of 
the Court below is right. The question is rrot between 

the payment ot interest between 1804 arrd 1809 ^that is 

disposed of fiirally by the Decree rrow affirmed j nor is 
it a questiorr with respect to the payment between 
1809 and 1812 that is part of the same Decree. But 
the question is, as to the accumulatiirg interest between 
1809 and 1812, which is interest upon interest. The f 
sum set forth, 10,360 rupees, is simple interest upon A 
15,501 rupees, from 1804 to 1809, and that not being^^^^^^^^^^^^^^ 
disputed, that 10,360 rupees is made prirrcipal, and 
dered by the Court to bear interest from 1809 to 1812. 

That is the only matter in dispute, whether that which 
is interest from 1804 to 1809 shall bear interest from 
1809 to 1812.^^^^ do not understand that there is 
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anj^ dispute about the interest between 1804 and 

ground of the Decree of 1819 is, that 
there was interest given on capital from 1804 to 1809, 

govind which they proceed to operate and give com- 

siNG.' pound interest, that is to say, to make a rest at 1809, 
and give interest from 1809 to 1812. 

Their Lordships understand that the difference 
between the parties, as stated at the Bar, is this, 
though it has not been argued jirecisely in this form ; 
that true it is that the Appellants were bound to pay 
simple interest from 1804 to 1809 upon 16,000 i*upees, 
carrying on the first interest from 1804 to 1809 ; that 
from 1809 to 1812 they are not bound to pay compound 
interest upon the prior sums, that is to say, they are not 
bound to pay simple interest upon the 10,360 rupees, 
the whole amount of the sum due. Now, for the reasons 
I have stated, as Avell as the forms in Regulation NT IT 
of 1796, the amotmt of 1812 and 1819 being rea 
judicata, the only ground that could have entitled the 
Court below, in the Decree of December 1819, to have 
made a rest, would have been the conduct of the 

parties ; but their Lordships, not finding there is any 

such groimd, and not being at all aware of any reason 
why they should lean in this case to compound 
interest in the shape of rests, are of opinion, as far as 
IS goes, that the decision of the Court below must 
be reversed, — ^the consequence of which -wull be 

do^vn to 1812 must be ahowed from the ..x. 
of each year simply upon the capital or principal 
without any interest being added at the beginning of 
— ^ year. All will be allowed down to the date of 
^ lecree of the 27th of 1812, cutting off all 

thut accumulation and all the 
pterest upon the original sum and compound interest. 
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With tliis alteration, the Decree of the Court below 1S39. 
’will be in all other particulars affirmed., both as to the rajunder 
costs arrd as to the main ground of the Appeal ; and ^|ae!^ 
as there is a sufficient difference between the Decree 

Is 1 I SL I” 

below and the Decree here, it muU be affirmed without govind 
, Sing. 

costs. 


Jambs Clark, Assignee of Thomas 
Shepherd, a Bankrupt - [Appellant, 


Baboo Eouplaol Mullick - - - . 

AND BY BEVIVOE, BETWEEN 

The said James Clark - ~ - - 


Respondent, 


Appellant, 


Sree Mutty Doorgamoney Dossee, 
Executrix ; and .Prawnkissen 
Mullio.k, and Sreekissen Mul- . 
LICK, Executors of Baboo Eoup- I 
laul Mullick, deceased - - ( 


Respondents'^ 


On Appeal from the. Supreme Coiert at Fort William 

in Bengal. 

^(inhvwpicy----Assign^^^ — Pleading cmd proof — Bankruptcy proceedings 

of English Courts — Admissibility — English Bankruptcy Acts — Appli- 
cability to India. 

Assumpsit by tlic suxviviiig Assignee oif u Ba.iikriiptj 
luicler ail English Comniission against 

clobtoij a native of Xndiay and resident within the jurisdiction of the 
Supieme Court of Caifewtto. ^ That the Defendant had not under- ^ 

Baboo Eohpiaul Mhllicic, a native Mercharitj 5 
resident at Calcutta, within the jurisdiction of the ® 

Present : Membei's of the Judicicil Committee , — -Lord Brougliani, 

Mr. Justice Bosanquet, Mr. Justice Ersfcine, and tlie Eiglit Hon. 

Dr. Lushington. 

Counemors,-Assmof», Sir Edward Hyde East, Hart., and ^ 
bir Aleitander Johnston, Knt. ^ ’ 

T 2 
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1839. “eu or promised in the maimer or form as the Plaintiff, Assignee 

rTI^v: the complained against Mm. Two days after issue joined 

Clark tie Defendant gave notice that he intended to dispute the trading, peti- 

_ V. tioning creditor's debt, and bankruptcy. At the trial, copies of tne pro- 

MUI.LICK. ^®edmg^ in the Bankruptey Court the Commission, Adjudication Ini 

CPI tif p? pi d of co-assigiiee, which purported to be 

ceitihed by the Clerk of the Biirolmeiits, and to be under the seal of the 

Court of Bankruptcy lu England, pursuant to the 2ud & 3rcl TVill. IV. c. 114 

s. J, were given in evidence ; but no proof was given that these copies 'were 

proved to be tliat of the Court of Bankruptey in 

fhe Plaintiff, Hberty being reserved for 

efendant to move for a nonsuit. A rule nm was afterwards granted 
and after argument made absolute, and the verdict set aside, and Judg- 

no^evidLpfof^^* Defendant, on the grounds that there wfs 

of thP^ fitb PrT Bankruptcy, of trading subsequent to the passing 

w,-u TV “either tnat Act, nor the 2nd & 3rd 

ment of Sie Court Mow,- 

at Msu?"uydL'% iMthr aTSlce.''“' "" Bankruptcy and Assignment 

Sion o?thp pfofiffifff/t-tf U6- «/orcA'aM” was not an admis- 

sion of the Plaintiff's title as Assignee of the Bankrupt, but only used in 

decTaratiom ° description the plaintiff had givLi of himself in the 

dS) and the 2iid & 3rd Will. IV 
c. 114, made to facilitate the proof of Baiila-uptcy and Assignm^t in 
England, did not extend to the Courts in India, aM that in those Comts 
such eMeuce of the Baukruptcy must be given, as would have been re- 
quired to prove the fact if no Statutory regulations had been nrnde. 

ofToflf' the Eespondeiit (being a Hindoo woman 

of lank) could not be personally served with an Order of lievivor the 

S“ervant! ^ ’'® substituted on her EewL or 

Supreme Court, on the 31st of May 1825, made 

five promissory notes in favour of Thomas Shepherd, 

each for the sum of 3,812 sicca rupees, 12 anas, 

with interest at 3 per cent., and payable at three, 

four, five, six and seven years after their respective 
dates. 

On the 4th of July 1826, a Ooromission of R anlr - 

the Great Seal of Great Britam, vi&b 
issued against Shepherd, under which he was duly 
a bankrupt ; and Andrew JoJm Nash and 
Wyatt were chosen Assignees of his estate 
and eftects, the usual assignment being executed to 
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On the 18th of January 1829, ISJash died, leaving 1 ^ 30 - 
Wyatt, his eo-assignee, surviving ; and on the 23rd of clI^ 
March, in the same year, Wyatt, as such surviving muluci^. 
assignee, sent out a power of attorney to his agents, 

William Bruce, John Allen, and 3enry Thomas Poode, 
authorizing them to obtain possession of the five 
promissory notes, which were then in the hands of 
Richard Mar nell, the bankrupt’s agent at Calcutta; 
and to demand payment thereof, and in default of 

payment, to sue for and recover the amount from 
Mullicli. 

By virtue of this power, hlessrs. Bruce & Co. 
obtained possession of the notes, and demanded pay- 
ment from Mullicli, who having refused, Bruce & Co. 
brought an action of Assumpsit in the Supreme Court 
at Fort William, in the name of Wyatt, as the sur- 
viving assignee, against MulUck. 

In this action, the Plaintiff declared in his character 
of surviving assignee of Thomas Shepherd, the bank- 
rupt ; and the Defendant (the original Eespondent) 
pleaded thereto, that he did not undertake oi‘ promise 
in the manner and form, “ as the said Thomas 
assignee as aforesaid, had above thereof com- 
plained against him, and of this, &c. ” 

Two days after pleading the above plea, the Defen- 
dant gave the Plaintiff notice in writing, that he V 

intended to dispute the trading, petitioning creditor’s i 

debt, and the act of bankruptcy. ■ 

Upon this plea issue was joined, and on the 26th 
of 1833, the cause came on for trial before Sir 
John Franks and Sir Edivard Ryan. Gh the part of 
the Plaintiff, the Defendant’s signature to the five 
promissory notes was duly proved, as was also 

death of A’fflsfe, the deceased assignee ; and the Plaintiff A 




1839. 

■S , ' 

Clark 

Mullick. 


Ca^es In teje pRivt Council 

also gave in evidence copies of the Commission of 
Bankruptcy, issued against AS'kep/jert?, and of the depo- 
sitions of the petitioning creditor’s debt, the trading-, 
and the act of bankruptcy, and of the Commissioners’ 
adjudication, and the assignment from the Commis- 
sioners to the assignees ; all Avhicli copies purported to 
be certified by Thomas Church, the Clerk of Enrolments 
in Bankruptcy, and to be under the seal of the Court 
of Bankruptcy, pursuant to the provisions of the 

2nd & 3rd IV., c. 114, s. 9. 

No evidence was tendered as to the authenticity of 
the above papers, or of the seal, or certificate, or of the 
place from whence they respectively came, except that 
It was proved by Mr. Judge, the Plaintiff’s attorney, 
that he received them with a letter and an Act of ParHa- 
ttent, about the end of March then last past, from 
-_Q&&r&.Vandercom & Co., Solicitors, resident in London 
The Counsel for the Defendant objected to the recep- 
aon in evidence of these several papers, on the following 
oiounds, first, that even if properly authenticated, thev 
je^re not receivable in evidence, inasmuch as the statute, 
o {j-eo. c. 16, and the statute 2 & 3 Will. IV. e. 114 
M Bot extend to govern the rules of evidence’ in the 
Supreme Court in Calonita ; secondly, that the several 
papers were not properly authenticated ; and, thirdly, 

ethiei r “ depositions admissible in 

evidence, ,f receivable at all, it should have been 

h™l <J''P»Mnts were dead. The Court, 

however, overruled the objections, and the severa 

Wers were produced and read in evidence, and a ver- 

nees ^ Plaintiff for 19,064 sicca ni- 

M S, L anas, (the amount of the five notes - 

DeMA f Mnrty being reserved-to 

enter a nonsuit. 
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In the following term, the Defendant obtained a 
rule nisi, calling on the Plaintiff to show cause why the 
verdict should not be set aside, and a nonsuit entered, 
on the ground that the verdict was contrary to 
evidence that evidence was admitted which was 
not legal evidence that there was no evidence of 
the Banki’uptcy j that there was no legal evidence of 
any act of trading after the period when the 6th Geo. IV., 
c. 16, came into operation that the trading, since the 
1st September 1825, was expressly negatived ; — and 

that the 6th Geo. lY., c. 16, was a local act, and not in 
force in India. 

On the 27th of January 1834, the rule came on for 
argument before Sir John Franks and Sir John Peter 
Grant, when the Court took time to consider their 
Judgment ; and on the 5th of February foUomng, 
Judgment was given, making the rule absolute for 
setting aside the verdict, and entering Judgment of 
nonsuit with costs of the cause, together with costs 
of the rule ; on the ground stated in the rule nisi. 

Against this Judgment the Plaintiff obtained leave 
to appeal to his late Majesty in Council ; but before 
the transcript of the proceedings reached England, 
Wyatt dlQdt.. 

On the 16th of ilfarcJi 1836, the present Appellant 
was appointed official assignee of the bankrupt 
Shepherd’s and effects ; and thereupon, as such 

assignee, he presented his Petition to revive the 
Appeal, which by an order of his late Majesty of ^ 
8th of 1838 was duly allowed, 

Pending these proceedings, and on the 2ud o£ July 
1837, the original Eespondent, JdoupJaud 
died, having duly made and published his last 
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1839, 

CLARK 

V. 

Mulliuk. 
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Testament, and thereof appointed the three 
CLARK present Respondents, Sree Mutty Doorgamoney Dosse, 
mullick, his widow, and Prawnhissen Midlick, and Sreekissen 

' ' ^ L , ixi s sons. Executrix and Executors, who 
proved the same. 

By an Order of Her Majesty in Council of the 10th 
January 1839, the Appeal was ordered to be revived 
against these Respondents. 

The Respondents, Prmvnkissen Mullick, and 8ree- 
kissen Mullick, w^ere personally served with the above 
order of Revivor ; but the other Respondent, 8ree 
Mutty Doorganioney Posse, the Executrix, being’ a 
Hindoo ^mman of rank, service upop her personally 
could not be effected, in consequence of which 

Mr. Edmund Moore, for the Appellant, 

5 July 1S39.* Moved, on affidavit of that fact, for leave to substitute 
Where by service of the Order of Revivor on the Dewan or chief 

custom 

in the Vailt ot t}l6 RGSpoilclont StsC JDoOTCf(l'}nO‘}l&V 

(being a -Lfossef Support ot wliicli applicatioiL he refeiTed to 
woman of Bengal Regulation III. of 1803, sec. XV., 21 Geo. Ul., 

rank) could q. JQ ggc, 17 _ 
not be person- ^ 
ally served 

Judicial Committee granted the appKcation, 

Committee' was made for substitutional service, in 

aiiSsw- accordance wit^ the terms of sec. XV. of Re°ulation 

her I)£7mft6T 

chief servant. : The Respondents having appeared, the Appeal came 

^ Present : Members^ of_ the Judicial Commmee,~-Lovd Broughau 
T)^ ' ^I*‘- liistiee Ersldne, and the Right ^ 

Edward Hyde East, Bart s 
Sit Alexander Johnston j TTn f:, ■■ yj[8 ■ . *’ "■ ■ 
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ON APPEALS PEOM THE EAST INDIES. 

Sir William W, Follett, Q. G., and Mr. E, Moore, 
for the Appellants. 

This case is of the first importance, and must be 
determined mth reference to the comity of nations, 
and the principles of the Civil and Municipal Law. 

By the Civil Law, moveables, which include actions 
and debts, follow the person, and are consecjuentlv 
governed by the law of domicile,^’ which deter- 
mines the validity of their transfer. The only excep- 
tion is where there is some positive customary law, 
pi Gliding for the particular species of property, or 
gLung it an implied locality .f Upon this principle, 
one independent State will, by the comity of nations 

, • j 

gL e effect to the laws and Judicial acts of another, f 
These are personal, real, or mixed. Of those that 
aie personal, concerning* the application of wliich our 
inquiry vull be presently, they are particular or xini- 
\eisal, i.c., such as are purely political and distinctive, 
or such as take effect at birth, or at an indefinite 
period, as from marriage, by letters patentf or by 
a Judgment or decree of a comjDetent Court ; the 
j.atter follow the law of domicile, and are recognised 
and admitted by every civilized state.§ 

The statement of these gmieral principles is neces- 
sary for the argument we submit for it is upon their 
due application that we maintain the Judgment of the 
Court below to have been erroneous. As far as we can 
arrive at the reason of that Judgment, the Supreme 
(-/ourt appears to have founded its decision upon two 

■:■ ■■ ;:t..Story^s ■ Com, ;;337.; 'y a.: 
y^ t Henry ';on;;Eor,';Law,v 
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grounds : first, that the Bankrupt Laws, as a Code, 
CLARK Tvere not applicable to India, so as to carry the Statutes 
mullick. regulating the rules of evidence as to proof of the 
petitioning creditor’s debt, and other matters, into 
operation there ; and, secondly, that the requisites of 
the Statutes themselves had not been complied with. 
If the first objection is tenable, all inquiry into the 
second is immaterial : but if the Court below were 
wrong in repudiating the Banlcrupt Laws as a Code, 
and rejecting the Statutes as forming part of that Code, 
then it will be necessary to show that the provisions 
of the Statutes have been complied with, and that our 
title as assignees was perfected under them. 

Before the Statute 1 & 2 Will. IV., c. 56, the as- 
signees derived their title by virtue of the assignment ; 
until that was completed, they had no interest in the 
bankrupt’s estate : but now, by see. 25 of that Statute, 
the personal estate and effects, and the real estate of the 
bankrupt, become vested in the assignees by virtue of 
their appointment. It is not necessary to inquire 
into the manner in which the appointment is to be 
made, it is sufiicient to observe, that it is a solemn 
act, confirmed and established by the Commissioners, 
and as such is an adjudication by a competent Court, 
which cannot be questioned or inquired into by any 
other than the Court of Appeal. -The affirmative of the 
pi oposition we contend for must, we admit, depend 
upon the general recognition of the Bankrupt Laws of 
qth.er countries in our own Courts, as well as of our 
in foreign countries. For this purpose it %vill be 
\ to examine, in the first instance, the cases 

Bankrupt Laws of other countries have 

I^^^ is ‘well known that the question of the recognition 
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of foreign Bankrnpt Laws was, for a long time, a 
mooted point. Sir Joseph Jehyl, Lord Raymond, and 
Lord Talbot, all gave opinions, wlien at the Bar, 
against their admission ; hnt Lord Talbot afterwards 
held that though the Statutes of Bankruptcy did not 
extend to the Colonies, yet that the personal property 
of an English bankrupt in the Plantations passed to his 
assignees, Cleve v. Mills.* This was the first step ; and 
the principle was more fully acknowledged and acted on 
by Lord Hardwicke, in Mackintosh v. Ogihne.f where 
a creditor, a bankrupt residing in England, having, 
upon sentence obtained subsequent to the bankruptcy, 
proceeded by process from the Court in Scotland to 
recover sums due to the bankrupt’s estate there, to 
an amount much beyond his own debt, was, upon 
evidence of his intention to quit the kingdom, re- 
strained by a writ of ne exeat regno. In 1762, a ease 
was determined before the Privy Council, Assignees 
of Buchanan and Hamilton v. Hudson and others, % 
iipon Appeal from the Court of Chancery in Virginia, 
whereby the rights of the assignees to the bankrupt’s 
effects in in the hands of the executors of 

certain legatees for whom the bankrupt was a trustee, 
was established, and the operation of our Bankrupt 
Laws on property situate in another country was fully 
established. Solomans v. Boss, m 1764, and Jollett 
r. He Ponthieu, in 1769,^ weve cases in which the 
Courts here gave effect to the Bankrupt Laws of 
Holland. Neale v. ’ which was an inter- 

mediate case, was decided in ZreZawtZ ; there the 

* Cooke, Bankrapt Laws, 297. 

t 3 Swan. 365. + 3 Burge. Com. 910. 

§ 1 B. Black. 131, note (e), Ed. by Meymot, 1837. 

’ ltl: H.: Black. 134.:: - 
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Bankrupt Laws of England were recognised ; and in 
CLARK Re Wilson;* determined by Lord Hardtvicke, tbat 
mullick. learned Judge held, that the property of a Bankrupt 
situate in Scotland, was, by the assignment, vested in 
his assignees under an English Bankruptcy. In Le 
Chevalier v. Lynch, ^ Lord Mansfield says, “If a Bank- 
rupt has money owing to him out of England, SiS at 
St. Christopher’s, Oibraltar, &c., the assignment 
tinder the Bankrupt Law-s so far vests the right to the 
money in the assignees, that the debtor shall be 
answ^erable to them, and shall not turn them round 


'S’ ss.yilig' li0 is only EccouiitEBlo to tliG bEiiknipt 5^^ 
and he cites Wilson’s case as establishing that rule. 

In Ex parte Blahes,X Lord Thurlow is reported to 
have ^ said, that ‘ ‘ he had no idea of any country 
lef using to take notice of the rights of the assignees 
under our laws, and he believed no country on earth 
wmuld do it, besides the Courts in America. ’ ’ Sill v. 
Worswick,% determined that a creditor of a bankrupt, 
who by means of an affidavit of debt made in England, 
after the act of bankruptcy was committed, but before 


assignment, had attached money due to me 
bankrupt in the West Indies, wffiieh he afterwards 
leceii-ed, might be sued by the assignees for money 
had and received : all the previous authorities were 
examined both in the argument and the judgment of 
that case ; and though the case as put bv Loi^ Lmmh- 
turned rather upon the right of a creditor nf 
a ba^rupt in knowing of the bankruntev 

|vailing Mmself, by process commenced in 
to retain his debt against the assignees, and to obtain 
a preference over the other creditors, than npoii the 


* Citea in V. Black. 691 . 

1 1 Gox. 398. Livermore’s Diss, 151. 


t i JOllgl} 


.%■ 1- H. 
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recognition of the Bankrupt Lam in the Plantations, ^839. 
yet the circumstances respecting' their recognition were Clark 
^^ery fully discussed, and that case has always heen mullice. 
considered a leading authority for the point we are 
now arguing ; and has been followed by Hunter v. 

Potts* and Philips Hunter. i In The Bank of 
Scotland v. Guthhert^X and Selkrig v. Davies,^ it was 
decided that a Commission of Bankruptcy vests in the 
assignees under it all the property of the banknrpt, 
wherever situate. 


These decisions were before the 6th of Geo. IV., 
c. 16, and must have heen upon the principle of the 
comity of nations, rather than the effect of the Statutes 
of Bankruptcy then in operation, and, taken in conjunc- 
tion with those previously cited, led to the enactments 
of that Statute. Now we maintain, that these autho- 
rities fully establish the recognition of the Bankrupt 
Laws as a Code, and that as the Statutes of Bank- 
ruptcy are a part of that Code, their recognition must 
follow to the extent to which these Statutes are capable 
of application in a foreign country. The very objec- 
tion made by the Court below, viz., that the requisites 
of the Statute of 6 Oco. IV., c. 16, and 3 & 4 of 
Wm. TV., c. 113, have not been complied with, affirms 
that proposition. How can the Supreme Court decide 
upon the due observance of the Statutes, if they have 
no application to India! And if that Court does decide, 
then it is interpreting a law which it refuses to recog- 
nise -that is an absui’dity. We proceed, therefore, to 
show, that the requisites of the Statutes have been 
fully complied with. 



it was enacted 


* 4 Tom. Rep. 182. 

1 1 Rose, Bankr. Gases, 462. 

11—36 


'Black. 

5 ® Rosej Bankr. Casesi 97, 291, 
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that the Commissioners should have power to grant 
CLARK and assign, or otherwise to order and dispose of all 
mollick. or any of the debts due or to be due, to or for the 
benefit of the bankrupt, by what person or persons 
soever, and in what manner and form soever, to the 
use of the creditors of the bankrupt : the 5th Geo. 
II., c. 30, enlarged the authority of the Commis- 
sioners in that respect ; but by the 6th of Geo. lY., 
c. 16, s. 63, the Commissioners are empowered to 
assign all the present and future personal estate of 
the bankrupt, wheresoever the same may be found or 
known ; and all debts due to the bankrupt, wherever 
the same may be found or known ; and the same au- 
thority is given them by the 64th sec. over the real 
estate of the bankrupt, whether in England, Scot- 
land, Ireland, or any of the dominions, plantations 
or colonies belonging to His Majesty. The 1st & 2nd 
Wm. lY., c. 56, s. 25, 26 & 27, modifies these pro- 
visions, by vesting the real and personal estate 
absolutely in the assignees, without any assignment 
from the Commissioners. As respects the rightj 
therefore, of the Commissioners, and the recog’nition 

of that right by Foreign Courts, these Statutes and 
the authorities are conclusive : the question then is, 
in what manner are the assignees to establish their 
title ; and have they pursued the proper mode here. 
The Respondents have taken issue on both these 
Before the 5th Geo. II., c. 30, s. 41, the 
not be given in evidence in an action 
of the bankruptcy, because the 
not had the benefit of cross-examining 

as to the facts deposed to, Fra^tasoo v. 

: to remedy that defect, that Statute made 
^ * 1 Bos.. A Pul. 177, ' 
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p copy of tlie proceedings in bankruptcy, evidence in 
certain cases, after being entered of record ; no pro- 
vision, however, was made, respecting the mode in 
which such copy was to be authenticated ; the 49th 
Geo. III., c. 121, s. 10 & 11, therefore enacted, that 
the depositions and proceedings themselves should be 
evidence to prove the petitioning creditor ’s debt, 
trading, and act of bankruptcy; the 6th Geo. IV., 
c. 16, s. 92, declared such depositions, &c., to be 
conclusive evidence of the facts contained in them, 
unless the bankrupt should give notice of his inten- 
tion to dispute the Commission within a limited time ; 
and the 2nd & 3rd Wm. c. 114, s. 9, enacts, 
that such depositions and proceedings, purporting to 
be sealed with the seal of the Court of Bankruptcy, 
shall be received as evidence of such documents 
respectively. Thus, therefore, the depositions and 
proceedings in bankruptcy, when under the Seal of 
the Court, are made conclusive, and no question can 
be raised respecting the matters contained in them, 
unless in the case of notice by the bankrupt, of his 
intention to dispute the act of trading, petition- 
ing creditor's debt, or commission. Suppose the 
Supreme Court, for the sake of argument, to be 
unconnected and unacquainted with the law of Eng- 
land. If a judgment of a Foreign Coiirt was 
brought in suit before it, all that would be requisite 
by the comity of nations would be, that the la’^ 
of the Foreign Court should be proved. If the act 
was an Act of a Court of Justice, as a judgment, then 
it would be presumed to be consistent with the law of 
that Court, until the contrary was proved. Adman % 

if in cohfornnty with a decreA 0 ^ 

*1 Gromp. Mees. 
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reign State, then the Court would take cognizance of 
Clark the decree, as matter of public notoriety. But the ease 
mullick. is much stronger here : the Bankrupt Laws, at least so 
much of them as existed previous to the 13th Geo. 
III., e. 63, under which the Supreme Court in India 
was established, were part ot the law of England; 
the commission and assignment were acts of as valid 
authority and as binding on all the subjects of this 
realm then as now ; the only alteration is in the 
mode of proving the acts of the Court of Bank- 
ruptcy. Is the Supreme Court to be loei’mitted 
to say, we acknowledge and receive your Bankrupt 
Laws, nay we act on them, but we require proof of 
your title, not according to your o^vn laws, but ac- 
cording to what we think requisite? By 21st Geo. 
III., e. 70, s. 6, it is provided that authenticated 
copies of ordei's and depositions of the Supreme Court 
should be receivable in evidence in any of the Courts of 
Law or Equity, in Westminster Hall. Is the rule only 
for England ? and that too when the authority making 
the rule is the Legislature itself? We submit, there- 
fore, that by the comity of nations, — -under the 
authority of the acts giving existence to the Supreme 
Court,— as. well as by the law of England, the. 
preme Court is bound to receive an adjudication in 
bankruptcy, in the same manner and by the same 

as it would be receivable here ; and that 
be sealed with the seal of the Court, it 
be questioned, unless the authenticity of the 

It appears that the Judges 
Supreme Court were of this opinion, for they 
determined that the requisites of the Statutes 6th 
' e. 16, and 2nd & 3rd Wm. IV., c. 114, had 

with. 
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By sec. 90 of the Statute of 6th Geo. IV.. it is *^39- 
provided, that in actions by or against any assignee glark 
or other person acting under the Commission, no mullick. 
proof shall be required, at the time of trial, of the 
petitioning cjceditor’s debt, trading, or act of bank- 
ruptcy, unless the other party, if defendant, shall 
at or before pleading, give notice of his intention 
to dispute those matters. By the record and plea 
in the action, it appears that TFt/att, having declared 
as surviving assignee of . Shepherd against Mullick, 
the Defendant, the latter obtained leave to imparle 
until the third term, that is to say, the 15th of 
June in the same year, on which day he put in his 
plea, alleging that he did not undertake or promise 
“in manner and form as the said Thomas Wyatt, 
assignee as aforesaid, had above thereof complained.” 

This is an admission on the record of the Plaintiffs’ 
title, which no notice to dispute could I’emove ; but 
supposing such notice available, when is it given? not 
till two days after the time of pleading, viz., on the 
17th : that is fatal to it, even if the title of the assignee 
was in issue. Yet, notwithstanding these objections, 
the Court below admits the notice, and proceeds 
to examine the Statutes, and, as the Respondent in- 
sists, decides, that even assuming that the copy of the 
Commission, and the adjudication and assignment 
were receivable in evidence, yet that the 92nd sec. of 
6th of Geo. IV., c. 16, is so far repealed or 
by the 2nd & 3rd TFw. IV., c. 114, s. 9, that deposi- ^ 
tions are not receivable in evidence, without " 

being first given of the death of the defendants. Now 
though them is undoubtedly some confusion betwpen^^ 
the 7th and 9th sections, it cannot be maintained that 
the former overrides tke latter l and interpteting f ^ 



278 


CASES IN THE PRIVY COUNCIL 


1839. 

> 

ClaUk 
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together, it is quite clear that the 7th applies only to 
particular and individual depositions, and not to the 
record of the proceedings, under the seal of the Court. 
On all these grounds we submit, that the title of the 
assignee was acknowledged and adnoittei^ on the re- 
cord, and could not be questioned by the Defendant ; 
that the copies of the proceedings being under the 
seal of the Court, were conclusive as to the matters 
contained in them, and that no proof of a trading, 
subsequent to the 6th Geo. IV., c. 16, was necessary 
or requisite, and even if necessary, was not negatived 
by any proof on the other side. 

Mr. Serjeant Spankie and Mr. E, Vaughan 
Williams, for the Respondents. 

We admit the general reasoning on the other side 
respecting the recognition of the rights of the as- 
signees of a bankrupt in a foreign or colonial Court. 
We cannot dispute that the assignees of the bank- 
rupts, legally appointed, have a right to the property 
of the bankrupt, wheresoever situate ; the position we 
dispute is, that the Supreme Court in India, or any 
other Court in the Colonies of England, is bound, 
without inquiry or examination, to admit the title of 
the assignees, or, in other words, the validity of the 
assignment. To give effect, in fact, to a title founded 
upon the provisions of an Act of the British Parlia- 
ment, without looking to see .whether those provisions 
have been properly complied with. The comity of 
nations has not been carried to that extent in any of 
the cases cited ; all that it requires, is to give effect to 
a title, when that title is shown to have been legally 
and properly acquired, according to the law of the 
dbihicile of the owner. It is upon this prinei-Dle that 
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foreign judgments are recognised and enforced in our 1839. 
Courts here, as well as in the Colonial Courts. claex 

jp * 

The adjudication of the Court of Bankruptcy here, mullick, 
must, if sought to be made available in the East Indies, 
be proved as a foreign judgment. For this purpose, 
the seal of the Court does not prove itself even where 
the Judge’s handwriting, subscribed to the judgment, 
is proved ,- the seal itself must be proved to be the 
ofacial seal of the Court, Henry v. Adey ;* that case 
was in circumstances very similar to the present, and 
has been followed by Black v. Lord Brayhrooke,\ 
Appleton V. Lord Brayhrooke,t Alvers v. Bunhury-.^ 
and where the record upon which a foreign judgment 
has been obtained is put in proof, the Courts 
here will go so far as to examine whether the judg- 
ment has been pronounced by a competent authority, 
and in a case within the jurisdiction of the Court. 
Buchanan Y, Bucher, \\ Catan Stewart.'^ 

The rule, that in a suit between parties, both domi- 
ciled in England, on a contract made by them in a foreign 
country, the remedy to be taken is according to the lex 
loci solutionis, and not according to the lex loci contrac- 
tus, was eBtahlished in Be la Vegav. Viannaf* that case 
overruled the previous decision of Melan v. iAe DtfJfce 
de Pits james, if which, decided that if a defendant 
held to bail in this country, on an instrument entered^^^^^^^ 
into in Prance, hj which instrument his property 
and not his person; would be liable, the Court, oil 


*3 East, 220. 

t 2 Starkie, N. P. E. 7. 6 M. & S. 34. 
t 2 Starkie, N. P. E. 6. 6 M. & S. 39. 

5 4 Camp. N. P. E. 28. 

1F l Starkie, c. 525. 
tt l Bos. & Pul. 138. 

tr 2 


I! 9 Bast. l92.; ' 

** 1 Bam. & Adol. 284. 



280 CASES IN THE PRIVY COUNCIL 

^3^ motion, wonld discharge him, on his entering a com- 
clark mon appearance. So in the ease of Huber v. Steiner 

V* ^ 

mtjllick. where the French Law of Limitations was pleaded to 
an action of assumpsit, on a promissory note, made at 
a place which was subject to the law of France, the 
Lord Chief Justice Tindal, said, “ We take it to be 
clearly established and recognised as part of the law 
of England, by various decisions, that if the prescrip- 
tion of the French law, which has been opposed to 
the Plaintiff in the present case, is no more than a 
limitation of time within which the action upon the 
note must be brought in the French Courts, it will 
not form a bar to the right of action in our English 
Courts, but that the question whether the action is 
brought within due and proper time must be go- 
verned by the English Statute.” The British Linen 
Company-Y. Drummond.-f 

But if our Coui’ts here are strict in not admitting 
the operation of the positive laAvs of a foreign country 
to control the mode of executing a contract sought to 
be enforced here, they are much stricter in rejecting 
rules respecting evidence imposed by a foreign Court. 
In Brown v. Thornton, X a coj)y of a charter-party 
made hx Java, the original of which was entei’ed in 
the notary s book, which it Avas in eAudence was neA^er 
permitted to be taken out of the island, but copies from 
are evidence in all Dutch Courts, was rejected 

of the charter-party, and the Plaintiff non- 
suited. 


These authorities show that in enforcing or de- 
fending a contract made in a foreign country, but 


* 2 Bing. N. G. 202. 
t o Adol. & Ellis, 185. 


1 10 B. & C. 903. 
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soiaglit to be carried into effect here, the Courts will *^ 39 . 
execute it according to the laws of this country, cll^ 

If the contrary doctrine prevailed, it would involve mullick. 
the tribunals of the country in endless perplexity and 
confusion. 

Treating this, therefore, as we insist it is, as a foreign 
judgment, the Supreme Court had not only power but 
was bound to examine the record, to see if the judg- 
ment had been pronounced by a competent tribunal. 

It is said that it was precluded from that course, for 
that the Act of Parliament, 6th Oeo. IV., c. 16, and 
2nd & 3rd Wm. IV., c. 114, extend to the East Indies, 
and by these Statutes, the proceedings tendered were 
conclusive. 

It is necessary, therefore, to inquire, first, how far 
Acts of Parliament in general apply to the colonial 
possessions of this country ; and, secondly, whether, if 
the Statutes of Bankruptcy do apply, their provisions 
have been properly complied with. 

Though the colonial possessions of this country 
are subject to the control of Parliament, they are 
not bound by any Acts of Parliament, unless partP ^ 
cularly named ; this is the doctrine laid down by ^ 
Lord Gohe* by Blackstone,i by Lord Mansfield, C 

Bex V. and reported to have been sol fi-mnl y 

decided by the Lords of the Privy Council.^ Thus 
the Statute of Frauds, though received in the esta- 
blishment of the Colonies of Jamaica, Tortola, Am 
tigua, Montserrat, Domimca, Tobago, Grenada, St, J 
Vincent, Bermuda, Upper Canada, and Prince Edward’s 
island, as part of the Enpish law, was not in force - ^ 
m BarbddoeSi MM BaJiamas, N^ 

/ ; Inst. 286. ; -/t ' 1 Com.' C 

i 4 Bu3t. '2500.^ : ■ -A 2 E.-'WiU. 75. 

■A.': 11—37 
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^ Brunswick, until enacted by their own legislatures.* 
CLARK Gamphell v. Hall.-f In the Attorney-General v. Steiv- 
mullick. art,i the same principle was distinctly laid down ; 

the question there was, whether the Statute of Mort- 
main, 9th Geo. II., c. 1, extended to Grenada, in the 
West Indies, which it was held not to do ; and it was 
held, that the object of that Statute being wholly 
political, and the Act intended only to have a local 
operation, it did not extend to Grenada. 

T/ie Statutes of Bankruptcy are peculiarly local : 
they are fiscal regxilations for the recovery and distri- 
bution of a bankrupt’s estate. The Appellants have 
found it impossible to contend that the Statutes in all 
theii provisions apply to the Colonies, but they say 
that such parts of them as are of general enactment 
apply, and they contend that the rules of evidence, 
incorporated in the 6th Geo. TV., c. 16, and 1st & 2nd 
Wm. IV., c. 56, are of such universal application, 
that they must be held binding in every Court within 
the British possessions. It is true, that certain rules 
of evidence or rather provisions for the reception of 
evidence, were enacted by those Statutes, and there- 
fore are binding upon the Courts where the Statutes 
are in force ; but the rules formed no part-of the Code 
of Bankruptcy, previous to the Statute of 6th (?eo. 
being, as all other rules of evidence, merely arbi- 
and resting exclusively with the Court ; and 

is enacted that the seal of the 
Court should prove itself, if the seal was impeached as 
a forgery, there is nothing to prevent the Court in- 

its authenticity j which, if the Statute 


* 2 Burge. Com. 526, 785. 
gv.Merr- 143.V'' 


t 1 Cowp. 204. 
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were prohibitory, as well as declaratory, ’would be 
coutrary to its express enactments. The argnment, 
therefore, for their universal application goes too far, 
even here, to be admitted ; but when applied to the 
Colonies, it is utterly untenable. 


1839. 

CLARK 

Mullick 


But assuming- that they did apply to the East Indies, 
the Judges of the Supreme Court held very properly 
that these provisions had not been complied -with ; 
there is no proof of trading sufficient to support the 
Commission ; the deposition in proof of trading- states 
only that the deponent, S7ieplierJ, “has known the 
said Thomas Shepherd for the space of ten years now 
last past, during which time the said Thomas Shepherd 
did use and exercise the trade and business of a mer- 
chant ; ’ ’ that is not sufficient to show a trading subse- 
quently to the 6th Geo. IV., e. 16 ; if the trading 
ceased before that Statute took effect, the Commission 
cannot be supported. Surtees v. Ellison,^ Hewson v. 
Heard, \ Palmer y. Moore, t and ex parte Batten.% The 
affidavit is not sufficient to support an indictment for 
pel jury, it is not definite ; an equivocal deposition is 
insufficient. 1 1 


Wita regard then to the points of pleading ; 
first, the objection that the notice of plea was not 
seived puisuant to the Act, has been taken now for 
the first time ; no point w^as raised against the notice 
in the Court below, nor is it raised on the Appellant’s 
case ; it is an afterthought, and cannot, if tenable, be 
insisted pn now. Jxl Calcutta no pleas are delivered. 
Buie 31 of the Supreme Court. 


t Ib. 754 . ■ 

11 1 Stekie> N. P. 558. 
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It lias been further contended, that the Plaintiff’s 
title, as assignee of bankrupt’s estate, was admitted 
on the record, and ought therefore to have been as 
sumed mthout further proof ; this is no admission 
before the new rules, for pleading- in assumpsit ; the 
plea of the general issue put in issue the title of the 
assignee, even where the breach was laid as by the 
bankrupt himself : and coupling the plea with the 
notice, though we admit the pleading to be clumsy, 
it amounts, in fact and law, but to this, that I did 
not promise moclo et forma, as you have complained, 

viz. “as assignee as aforesaid;” this is but the general 
issue. 


The question, therefore, really is, whether Wyatt has 
shown any title to sue as assignee. Now the assign- 
ment is not an absolute assignment, it is dependent 
on the banki upt s being- a trader within the Bankrupt 
Laws. The assignment, therefore, is not like a probate, 
for that is a final act ; possession of that would be 
sufficient here ; but before the 2nd & 3rd Wm.TSf., 
c. 115, s. 9, the assignment must, like any other do- 
cumentary title, have been proved ; it is not like a 
.judgment, and therefore conclusive, nor would it be 
so treated by the comity of nations. The case of 
Oliver v. Furnival, like the previous one of Brown s, 
Thornton, only goes to the extent of admitting secom 
dary evidence of the authenticity of a foreign instru- 
ment ; but in the case before us, no such evidence 
was tendered ; the proceedings being sealed with a seal 
purporting- to be that of the Court of Bankruptcy, 
were tendered as conclusive from that circumstance. 


the seal of a foreign Court does not prove itself 
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The assignment must be produced and proved in 
the usual way by the attesting witness, notwithstanding 
it is entered of record, pursuant to 6th Geo. IV., c. 16, 
s. 96, Gomersdale v. Serle;* and in Chamlers v. 
Bernascom,f it has been solemnly decided that de- 
positions of deceased -witnesses taken before the Com- 
missioners at the opening of the Commission, and 
subsequently enrolled by the assignees under the above 
section, are not admissible in evidence against the 
assignees in an action brought against them, to in- 
validate the Co mmi ssion. We insist, therefore that 
the copies of the Commission and proceedings could 
not be received in evidence, in India, without proof 
of their authenticity being given, and the custody 
from whence they came, the Statutes 6th Geo. IV., 
e. 16, and 2nd & 3rd Wm. IV., c. 114, having no 
operation in the Colonies or Plantations ; and we 
say further, that even if it could be shown that 
those Statutes did apply, yet that the requisites of 
the Statutes are not shown to have been complied 
■with. With respect to the depositions, if admissible, 
not being so without proof being given of the death 
of the respective deponents, -vve do not think it neces- 
sary to press that objection ,• the non-application of 
the Statutes is sufficient for our argument. 

Mr. AJ. Moore (in reply). 

The admission of the recognition of the English 
Bankrupt Laws in the Colonies, is, in fact, the point 
we are contending for. The Bankrupt Laws are a 
Code, which the rules in question are but the means 
of carrying into effect ; where applicable, the Laws of 

* W t - I Cromp. Mee. & R. 347, 
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Bankruptcy must carry the rules for their interprets 
tion with them. The rules themselves therefore form 
part of the Code of Bankrupt Laws, and, as such 
must, by the comity of ^ nations, be admitted. The 
rule insisted upon, as laid down by tMs Con^^t that 
Acts of Parliament do not bind the Colonies, miless 
they are specifically mentioned in them, is not consis- 
tent Witt subsequent decisions ; it is too large ; for 
though it may be true as regards personal or local 
affairs, yet where an Act of Parliament is declaratorv 
of the law previously existing, and only iutendS to 
carry that law out, as far as that particular law is 
applicable, the Act of Parliament interpreting it must 
go with it, and to that extent must apply to our 
colonial possessions. The Bankrupt Laws were part 
and parcel of the law of this country previous to charter 
for creating the Supreme Court. They became grafted 
then in India as part of the law of England ; and as 
subsequent decisions vary or change, their operation 
would be recognised ; so would also an Act of Parlia- 
ment for a similar purpose. But Acts of Parliament 
have been held expressly to take effect in India • thus 
in Gardner v. Fell* the Statute of Frauds was held to 
extend to India, so as to prevent lands situate there 
passing by an unattested will. The same doctrine was 
maintained in Freeman v. Fairlie;\ and both these 
decisions were recognized and confirmed in a late ease 
liBXQ, The Mayor of Lyons y. The East India Gom- 
pany.f. The fact therefore of statuteable provisions 
applying to the Colonies cannot be disputed. With 
regard then to the objections to the depositions, the 


' ■*: '1' ; Jae. : & ' Wale': 22. ■ , 

S. C, Ind. App. 299 



t 1 Moore, Ind. App, 305. 
I 1 Moore, Ind, App. 175. 
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deposition of trading is sworn to on the 15th of July 

1826, nearly a year subsequent to the Act 6th Geo. IV., clakk 

e. 16, coming into operation. No case has been cited mullick. 

to show that the affidavits of trading must specify the 

period or the particulars of each act of trading. The 

affidavit of Parher is in the usual form adopted in 

the books of practice.* In Surtees v. Ellison, f the 

proof was that the trader had ceased to carry on his 

business as a seed-merchant since 1822, though the 

act of bankruptcy was committed in 1827 ; the proof 

of trading, therefore, was anterior to the 6th Geo. IV., 

c. 16. The same point arose in Stanson v. Stead, X 

Palmer v. Moore, § and ex parte Bathe.\\ In neither 

of these cases was the Commission superseded because 

the deposition of trading was insufficient, but because 

the proof of trading was anterior to the passing of the 

Act, The notice by Mullich of his intention to dispute 

the bankruptcy being made two days after the plea, is 

a fatal defect ; it is apparent on the face of it, and 

may therefore be urged at any time. It has been 

expressly decided, that on the part of the Defendant 

the notice must be served either before or at the ^ ^ ^ 

time of pleading, Poole v. BeU,\ Radmore y. Gould,** 

and Gardner v. Slach-.f-f it wilt not do if served after 

the plea, Lawrence v. CrotvdenXt the proper course 

was for him to move to withdraw his plea. The pohcy^v- M 

of the Bankrupt Laws has been, from their earliest 

introduction, that they should be general, at least as 

respects their operation. Like the Trade and Navi- 

taw and Practice of Bankruptcy, ptf iL p. 9, 

■ % 1, Stark.- N.:' P , , ,*'*/■ l'' 'Wightwiek..80.\ 
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, 4 ^ gation Laws, they are intended for universal applica- 
cnARK lion ; and any decision tending to diminish their force 
MuLLicK. or operation, must act as a check to the commerce and 
dealing of nations. 

Lord Beougham : 

19 Dumber This was au Appeal from the Judgment of the 

Supreme Court of Calcutta, in an action of assumpsit 
brought by the surviving assignee of Thomas Shepherd, 
a bankrupt, upon promises made by the testator of 
the Eespondents to the bankrupt. The Defendant 
had pleaded the general issue, and had in that plea 
denied that he “undertook and promised in manner 
and foim as the said Plaintiff, assignee as aforesaid, hath 
above complained.” At the trial the Plaintiff gave 
in evidence a paper, purporting to be a copy of the 
proceedings in England, endorsed with the signature 
of a person stated to be Clerk of the Enrolments, and 
sealed with a seal purporting to be that of the Court 
ot Bankruptcy ; no other proof was given of the 
trading, act of bankruptcy, or petitioning creditor’s 
debt, nor of the commission or assignment. The paper 
produced was not proved to be a copy of the proceed- 
ings in England, nor was the seal proved to be that 
of the Court of Bankruptcy. There was evidence 
given of trading in India, but not coming down later 
than 1824. The promissory notes on which the action 
brought were proved to have been made by the 
and the death of the person alleged to be 
^ other assignee, and the Plaintiff’s survivorship. 

An objection was taken, that the evidence was not 
sufficient to prove the bankruptcy and assignment, on 

the proceedings are only made e'sd- 
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dence on tMs matter by Statutes which do not extend '^39- 

V , ^ 

to India ; that these proceedings were not duly proved, c^ark 
even if they had been admissible evidence when muluck. 
proved ; and that they did not prove, had they been 
conclusive, a trading subsequent to the 1st of Septem- 
ber 1825, the day when the 6th Geo. IV., c. 16, came 
into operation. A verdict was taken for the Plaintiff, 
with leave to move to enter a nonsuit, upon the 
grounds of these objections ; and the Court, upon 
motion and argument, set aside the verdict, and 
directed a nonsuit to be entered. This Judgment 
being brought here by Appeal, the points which appear 
to have been made below were taken, together with 
one on the form of the plea, which, it was contended, 
admitted the Plaintiff’s title, by admitting him to be 
assignee ; and another on the defect of the notice to 
prove the bankruptcy. It was further argued, that 
his capacity of assignee could not be disputed be- 
cause it w^as not specially traversed by the Defendant. 

But as the new rules of pleading clearly do not extend 
to India, there can be no doubt whatever that the plea 
of non assumpsit puts the Plaintiff there to a proof of ^ ^ ^ ^ ^ 
his title, as it did here incontestibly up to the anaking 
of those rules. Neither does it appear that the manner 
in which that plea is framed, imports sxich an a dmi g- 
sion as has been contended for. The introduction 
(wholly unnecessary, no doubt, and very unusual) of 
the Words Assignee as aforesaid,” does not appear 
to their Lordships to be an adoption of the description v 
given by the Plaintiff of the character in which he 
brings Ms suit ; it is not an admission that he is enti- 
tled to sue as assignee, but only a reference to the 
description wMch he has given of himself ; as if he 

had sMd, ‘(Thomas who sues as alle^ng MMself 
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/^39. to be assignee of Tlomas Shepherd.’^ The question 
CLARK then will turn on the sufficiency of the evidence before 
mullick. the Court below to prove that title. 

It is not denied, that an assignment validly made 
under a commission here, has the effect of carr 3 dng 
to the assignee a right to sue in India for debts due 
to the bankrupt. This follows from all the rie-hts of 
the bankrupt being duly vested in the assignee — ^vested 
in him by operation of the Bankrupt Laws as effec- 
tually as if he had himself made a voluntary transfer 
of them- good by the law of the country where it was 
executed. But the question is, whether or not this 
assignment has been duly proved? The Statutes 
^\hich have been made to facilitate the proof of the 
bankruptcy and assignment in the Courts of this 
country do not extend to the Courts of India. It is 
unnecessary to cite authority for the proposition that 
the peculiar rules of evidence adopted in one country, 
whether established by the practice of its Courts, or 
enacted by the Legislature (as in the present instance,) 
for the Government of those Courts, cannot be extended 
to regulate the proceedings of Courts in another 
country, where transactions that took place in the 
former country come to be inquired of. This was 
assumed as indisputable, both by the Court and on 
both sides of the bar, all through the case of Srown y. 

(6 Adol. & El. 185) ; and the principles 
which the proposition rests were clearly recog- 
nized in Euher v. Steiner (2 Bing. N. S. 202), Bri- 
.y- Company v. (10 Barn. & Cress. 

other cases. The provisions respecting 
the Statutes 6th Qeo. IV., c. 16, and 
Wni. IV., c. 114, do not extend to 

tbe Courts of India ; and in those Courts, evidehce 
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must be given sucb as -would have been required 
to prove the facts had no such Statutory Eegu- Clark 
lations been made. Now in the present case, the Mullick. 
proceedings were not receivable at all, to prove the 
facts stated in them, and even if the proceedings 
could have proved these facts, the papers purporting 
to set them forth were not authenticated, either by 
the evidence of those Avho had examined them with 
the originals, or by proof of the seal under which 
they were said to be exemplified. But their Lordships 
do not consider that the depositions, had they been 
fully and duly before the Court, would have been suf- 
ficient to support the Plaintiff’s title ; inasmuch as 
they fail to show a trading after the Statute (6th Geo. 

TV., c. 16,) came into operation, which has been 
repeatedly held to be necessary by the Courts in this 
country, and the want of which would have made 
the evidence unavailable even had it been given 
here. Surtees v. Ellison (9 Barn. & Cress. 750), 

Eewson v. Eeard (9 Barn. & Cress. 754), and other 
cases. 

An objection upon the notice has been taken at the 

hearing of this Appeal, which was not made in the 

Court below, to the ground of moving for a nonsuit. 

It was stated that the notice to dispute the bankruptcy 
was dated two days after the plea appears by the i 
record to have been pleaded. If this had been 
below it might have been obviated by sho-wfing that the 
plea "Viras not actually filed before serving the notice. 

The Defendant had to the first day of term to imparle, 
which "would entitle him to plead at any time 
the four first days of the term, and the first day being ) : 
the 15th, the notice was dated on the 17%^^ 
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these first four days. The Plaintiff plainly treated the 
notice as regulai ; for he endeavoured to prove his 
title by the assignment, without taking any objection 
to the irregularity, any more than he availed himself 

of the supposed admission of his title by the frame of 
the plea. 

But, indeed, as the Statutory provisions respecting 
notice do not extend to India, any more than those 
respecting the admission' of evidence, the plea of non 
assumpsit put the bankruptcy and assignment in issue 
sufficiently without any notice. 

Their Lordships are therefore of opinion, that the 
Judgment of the Court below is well grounded, and 
ought to be affirmed. 

But it is necessary to state, that their Lordships in 
coming to this conclusion do not proceed upon a 
ground which appears among others to have been taken 
below, which was also taken here, that the provisions 
of 6th Geo. IV., c. 16, s. 92, are so far repealed by 
those of 2nd & 3rd Wm. IV., c. 114, s. 7 & 9, as to 
make the depositions evidence only in the case speci- 
fied by the latter Act, of the witnesses being dead. 

The Judgment of the Court below must be affirmed, 
with costs. 
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John Oaldbe - - - - - - Appellant, 

AND 

Egbert Ceaigib Halket - - - - Respondent.* 

On Appeal from the Supreme Court of Judicature, 

at Fort William, in Bengal. 

21s-^ Geo. III., c. 70, s, 24 — Fromncial Magistrates — Protection to — Ex- 
tent of. 

The 21st Geo. III., e. 70, s. 24, protecting Provincial Magistrates in 
India from actions for any wrong or injury done by them in the exercise of 
their Judicial Offices, does not confer unlimited iirotection, but places 
them on the same footing as those of English Courts of a similar juris- 
diction, and only gives them an exemption from liability when acting 
'bona fide in cases in which they have mistakenly acted without jurisdiction. 

Trespass will not lie against a Judge for acting judicially, but without 
jurisdiction, unless he kiiew^, or had the means of knowing, of the defect 
of jurisdiction, and it lies upon the Plaintiff, in every such case, to jDrove 
that fact. 

This was an action of Trespass, brought by the Ap- sth Dec. 
pellant against the Eespondent, in the Supreme Court ' 
of Judicature, at Fort William, to recover damages for . 
the arrest and false imprisonment of the Appellant, by 
the Eespondent, in his character of Judge and Magis- 
trate of the Foujdarryf Court of the Zillali of Nuddeah, 
in Bengal. 

The Appellant was the manager of a factory at 
Bayadangah, in the same Zill'ah, belonging to Mr. David 
Andrews. Both the Appellant and Eespondent were 
European British-born subjects. The proceedings ^ 
which gave rise to the imprisonment complained of, 
were as follows : — 

On the 29th of July 1834, an affray took place 
a village called Dutt Boahleah, \vithin the ZiMah oi C^ 
Nuddeah. On the following day, the police 
of the adjoining Thanaht of Hansholly, within which 
the village of Eoa7t?ea7i. is situate, reported the parti- 
culars of the riot to the Eespondent, as acting 

* Present : Lord Brougham, Mr. Baron Parke, Mr. Justice 
sanquet, and the Right Honourable Dr. Lushington. 

T Crimiaal. t Police station, ^ ^ ^ ^ 

X 
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irate of tlie. Foujdarry Court of the Zillah of Nud- 

deah, and^ transmitted the depositions of the umunded 

pjsons, as well as some of the mtnesses of the 
affray. 

The Eespoiident, Mr. Halket, being of opinion that 
the Appellant was concerned in the riot, directed n 
rohocarree (or order of instructions for the mode of 
proceeding in the case) of the Foujdarry Court at 
Kishnagjmr, to be made and passed, by which it was 
ordered (amongst other things,) that a Perwannah 
should be written and directed to the Darogah, for the 
apprehension of Mr. Calder. 

The robocarree was signed by the Respondent, and 
a Perwannah was accordingly issued on the same 
day, and delivered to the Darogah of the Thanah of 

Hanskolly. Under the authority of w>'hich, the Appel- 
lant was detained, and kept under surveillance of two 

Burhurdanzes;- within the boundaries of Mr. Andrews’s 
factory. 

The Appellant was ultimately brought before Mr. 
Halket, the Respondent, as Acting Judge of the Fouj- 
darry Court at Kishnaghur, and after some days’ inves- 
tigation, admitted to bail ; ■ and w'as eventually bound 
by recognizance, to appear when called upon. The 
greater part of the other prisoners charged with being 
concerned in the riot, wei*e convicted, and sentenced to 
diffeient periods of imprisonment : but no further pro- 
ceedings were taken against Mr. CaZder. 

Upon the 6th of March in the following year, 1835, 
r. Calder commenced an action of Trespass.; in the 
Supreme Court at Calcutta, against Mr. Halket, for 

imprisonment. The Declaration 


MateHoek-xnezL. 
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contained three counts. The first alleged that the 
Eespondent assaulted and imprisoned the Appellant 
for thirty-four days, at Bayadangah. The second, 
that the Eespondent had laid hold of the Appellant, 
and compelled him to go from a house in Bayadangah 
to a place called Poolia and from Poolia back to 
Bayadangah, and then to Kishnaglmr, and there impri- 
soned him for twenty-five days. And the third count 
alleged that the Respondent had assaulted and impri- 
soned the Appellant at Kishnaghur, for thirty-four 
days. 

The Eespondent pleaded the general issue ; and also 
six special pleas, justifying the said several arrests and 
imprisonments, as done by him as Magistrate of the 
district of Nuddeah, in the province of Bengal, and of 

the Criminal Court of the same district. 

* 

The Appellant joined issue upon the first plea, and 
replied de injuria to the six special pleas upon which 
issue was joined. 

The cause came on for trial before the Supreme 
Court, on the 23rd of Jidy 1835, when several wit- 
nesses were examined on both sides, and a verdict was 
given for the Plaintiff, on all the issues joined in the 
action, with damages to the amorxnt of five hundred 
sicca rupees, but with liberty for the Respondent 
to move that the verdict should be set aside and a 
nonsuit, OT verdict for the Respondent, entered instead 
thereof, upon three several points reserved, viz., 
1st, That there was no proof of the arrest of the Ap- 
pellant by the Respondent ’s order ; 2ndly, That under 
the provisions of the Statutes 21st Geo. III., e. 70, 
sec. 24, and 53rd Geo. Ill, c. 155, sec. 105, and the 
Bengal Regulations in force in the Presidency, the 

S 2 
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Respondent was not liable to the Supreme Court in an 
action for damages ; the acts proved appearing in evi- 
dence to have been acts done by him as Magistrate of 
the Provincial Court of Kishnaghur ; and, 3rdly, that 

under the general issue a sufficient justification was 
proved. 

A rule nisi to that effect was granted on the 2nd of 
November. 

On the 24th of November 1835 the several points 
reserved were argued before the Supreme Court, who 
were of opinion, that the arrest having taken ’place 
under tlie seal of the Foujdarry Court, and the Appel- 
lant being a British-born subject, and not amenable to 
the jurisdiction of the Foujdarry Court of the Zillah, 
the Respondent had failed to support his special 
pleas. They were however of opinion, that under the 
general issue, the Respondent was entitled to avail 
himself of the protection of the 24th section of the 
Statute 21st Geo. III., c. 70, which precluded the 
Supreme Court from holding jurisdiction in the action 
against the Respondent, and accordingly adjudged that 
the verdict should be entered for the Respondent on 
the general issue, with costs, and costs of motion. 

From this judgment the Appellant appealed to Her . 
Majesty in Council. 

Ml. M. D. Hill, Q. C., and Mr. C. Fuller , for 
the Appellant. 

The judgment of the Supreme Court cannot stand ; 
they admit the trespasses, but say they have no juris- 
diction to try the question, the. Respondent having 
acted in his magisterial capacity, and not being amen- 
able to the Supreme Court. This is contrary to law, 
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as well as against the true construction of the Acts 
21st Geo. III., c. 70, and 53rd Geo. III., e. 155. 
The rule at law is, that if an action he brought against 
a judge of record for an act done by him in his judicial 
capacity, he must plead that he did such act as a judge 
of record before he can avail himself of such justifi- 
cation.* The Eespondent pleaded the general issue. 
Now supposing him to be a judge of record, that is 
clearly insufficient ; but he also pleaded specially, that 
the acts were done by him in his magisterial capacity ; 
yet the Court held these pleas were not supported, 
but they held the plea of the general issue sufficient, 
under the 21st Geo. III., c. 70, s. 2 and 24. That 
Act was passed to explain and amend the previous 
one of 13th Geo. III., c. 63, under which the Supreme 
Court was first established ; by the second section it is 
Ijrovided, that persons impleaded in the Supreme 
Court, for acts done by order of the Governor-Q-eneral 
in Council, may plead the general issue. But the 
trespass of the Eespondent was not an act so done. 
The Eespondent is a Judge of the Foujdarry Court, and, 
according to the Bengal Eegulation I. of 1772,t first 
establishing that Court, but an officer of police, having 
no jurisdiction over any but natives ; and though ap- 
pointed by the (xovernor-General in Council, the acts 
done by him in his judicial capacity never can be con- 
strued to be acts done by the order of the Governor- 
General, so as to entitle him to plead the general issue. 
The 24th section of the Act recites, that whereas 
it is reasonable to render the Provincial Magistrates, 
as well native as British-born subjects, more safe in 

* Lord Maasfleld, in Mostyn «. Fabrigas. ’ 1 Go wp. 172. 

t See Letter of Gommittee of Gireuit, para. 5, 

TI— 39 
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the execution of their office, it is enacted, that no 
action for wrong or injury shall lie in the Supreme 
Court, against any person whatsoever exercisino- a 
judicial office in the County Courts, for any judgment, 
decree, or order of the said Court, nor against any 
person for any act done by or in virtue of the order of 
the said Court. Now, in the first place, this clause 
applies to the orders of the Court, and not to the 
individual acts of the judge ; and, in the next place, 
the judgments, orders, 01 * decrees, intended by the 
Legislature, are such as the judicial officer has autho- 
rity to exercise, viz., over natives, and not over British 
subjects, who are not subject or amenable to the 
jurisdiction of the Provincial Magistrates. Here the 


Respondent, a Mofussil Magistrate, issues a Per- 
wannaJi for the arrest of the Appellant, a British-born 
subject, without the oath of any party being taken, 
without any charge made, without any accusation, or 
even accusei’, but solely on his own suspicion, drawn, 
it may be, from the report of the Darogah, but of 
which the Respondent is in utter ignorance. The Act 
of 21st Geo. III., c. 70, was never intended for such 
a case as this, nor can it be strained to meet it. If 
the construction given by the Supreme Court to the 
24th section be correct, the Appellant will be without 
redress at law ; he cannot sue the Respondent in the 
district in which the acts happened, and the Native 
Courts ot Sudder and NisamMC are Courts of Appeal 
without original jurisdiction. The consequence will 
be, that the local Magistrates in India will enjoy a 
protection and immunity not possessed by a Judge of 

the highest Court of Record in HOTp-tojid 

that the Respondent, being a justice 
of the peace, had jurisdiction under the 53rd Seo, III., 
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/ ^ 

of arrest of a party complained of, after the case has caldek 
been heard and decided, and a fine imposed and not halket 
paid, and no property found within the district from 
which such fine could be levied. The question then 
is, whether the Eespondeiit, being, as it is admitted, a 
Justice of peace, and as such amenable to the Supreme 
Court, can be permitted to say that the act done by 
In'm was in his capacity of Judge of the Foujdarry 
Court, and not as a magistrate, and that as such Judge 
he is entitled to plead the general issue, and to the pro- 
tection of the 21 st Geo. III., c. 70. We do not con- 
tend that an action would lie against the Respondent 
acting within his Jurisdiction ; the statute 21st Geo. ITT ., 
c. 70, protects the Judges of the Native Courts in India 
in the same manner as those of 7th Jac. I., c. 5 , 21st 
Jac. I., c. 12 , s. 15, and 42nd Geo. III., c. 85, s. 6 , 
protect the Judges of our own Courts ; but if the act 
done be out of the Jurisdiction of the Judge, then he is 
not protected. Bushel’s case.* Hammonds v. Stowell.-f 
Miller v. Seare.t This doctrine was admitted in Dicas v. 

Lord Brougham,^ and formed the basis of the decision 
in Mostyn v. Fabrigas. If an act is done by a judge as 
judge of record, in his judicial capacity, then no action 
will lie against him. Grosewelt v. B unveil. \ \ But the 

F oujdarry Gouvi is not a Court of Record, it is the native 
Criminal Court, created under the Regulation of 1772/^^^^^^^^^ 
at the same period as the Sudder, which has been ^ 
held, as we are instructed, by the Srxpreme Court not 


* 1 Mod. 119. 
t l Mod. 184. 

§ 6 Carrington & 3 
1 1 1 Lord Ray. 454 


12 Black. 1141. 


Payne, 249. 

1 5 1 Salk. 200, 
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to be a Court of Eecord. If a party not being a Judge 
Carder of a Court of Eecord improperly grants a warrant, on 
hal^et. which another is imprisoned, an action lies, Beard- 
more V. Carrington* Burdett v. Abbott, f and he must 
plead specially. Now though the warrant is sealed 
with the seal of the Foujdarry Court, the act of grant- 
it was a ministerial and not a judicial act, and 
being an excess of jurisdiction, an action will lie for 
it. Beaurain v. Scott.X The distinction between a 
ministerial and judicial act w^as taken and insisted on 
with great learning and ability in a case in the Court 
of Common Pleas in Ireland, Taaffe v. Downes, Chief 
Justice of the King’s Bench.^ The Plaintiff having 
been arrested upon a warrant from the Chief Justice, 
brought an action of assault and for false impi’ison- 
ment, to which the Defendant pleaded that he was 
Chief Justice of the King’s Bench, and that as such, 
and in the course of his office of Chief Justice, issued 
his warrant. The Plaintiff demurred, because the 
Defendant did not justify by his plea the issuing the 
warrant, by setting forth the causes for which, as weU 
as the authority under which, it was issued. The 
case was elaborately argued by the most eminent 
men at the Irish bar, and though the Court gave 
judgment against the demurrer, one of the Judges, 
Mr. Justice Fletcher, being dissentient, yet the dis- 
tinction between the ministerial and judicial acts of 
Judge, which formed the ground of his dissent, 
was not controverted by the other Judges, who only 

act in question was legal,, and could 

V 388 . 

by Hatchett, aud printed: in Dublin 1815 . 
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not be questioned because it was a judicial act. 
Tbe Chief Justice, however, was a Judge of Record ; 
even therefore adnaitting the case to have decided 
that a Judge could not be questioned for an act 
ministerial, but in the nature of a judicial act, that 
decision cannot be relied on here, for there is no pre- 
tence for saying that the Foujclarry Court is a Court 
of Record, or its Judges any thing higher than our 
justices of the peace. In Tate v. Chambers* where a 
magistrate committed a man under 39th & 40th Geo. 
TIT., c. 99, s. 8, (the Pawnbrokers’ Act,) for re-examd- 
nation upon a charge of embezzlement, and not of 
penalty, as provided by the Act, the Magistrate was 
held liable to an action for exceeding his jurisdiction. 
The proceeding of the Respondent was an act in pais 
and not of record, for which he is amenable, if he 
has exceeded his jurisdiction ; this, we maintain, he 
clearly has done ; the judgment therefore entered up 
by the Supreme Court for the Respondent on the 
general issue must be reversed, and the cause remitted 
back to the Court to assess the damages due to the 
Appellant, for the wrong and injury he has sus- 
tained. 

Mr. Sergeant Spankie, Sir William Follett, Q. G., 
and Mr. Greenwood, for the Respondent. 

The action of trespass brought against the Respon- 
dent by the Appellant, was not sustainable in the 
Supreme Court, for two reasons ; first, because the 
Respondent, acting bona fide in the execution of his 
office as a magistrate of the Foujdarry Court, in a ease 

V ' : * 3 Nev.-& Man, 523, 
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within the jurisdiction of that Court, is protected by 
CALDPR the Statutes 21st Geo. 111 ., c. 70, s. 2 & 24, and 53rd 
Halket. Geo. III., c. 155, s. 105 ; and, secondly, because it 
did not appear upon the trial, nor was there any 
giound for the Court to presume, that the Respondent 
had any notice of the fact, or any reason to suppose 
that the Appellant was not a native, and as such 
amenable to the jurisdiction of the F oujd oTTy Court. 
The sections 2 & 24 of the 21st Geo. III., c. 70, must 
be taken together ; the latter provides that no action 
shall lie in the Supreme Court against any person 
whatsoever exercising a judicial office in the County 
Courts, for any judgment, decree, or ■ order of the 
said Court ; and by the former, any person impleaded 
in the Supreme Court for any act done by order of the 
G-overnor-G-eneral in Council, may plead the general 
issue. Now it is admitted that the parties engaged 
in the riot were not natives, and as such amenable 
to the jurisdiction of the Native Courts. The Ap- 
pellant was the exception ; he, it seems, was an Euro- 
pean and a British subject; but how was Mr. Eal- 
Jcet to know that circumstance? his name would not 
necessarily import the fact,— he might be half-caste : it 
is clear that he was engaged with others, who were amen- 
able to the jurisdiction of the FoujdcLrTy Court, in a 
common breach of the law ; when, therefore, he was 
apprehended, if he intended to avail himself of his pri- 
as a British subject, he should have moved for 
a warrant to be discharged ; that would have been the 
here ; and if he had that remedy, can he lay 
^ and then bring his action? But if a magistrate 

fide, he is protected against all unintentional 
is the principle upon which all the Acts 
for their protection are framed : and the 
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decisions of the Courts are in accordance with that 
principle, Walker y. Take* Beechey v. Bides, \ Price Balder 
V. Messenger. t The 7th Jac. I., c. 5, made perpetual halket, 
by 21st Jac. I., c. 12, first enabled an officer impleaded 
for the execution of his office, to plead the general 
issue. By the 42nd Geo. III., c. 85, s. 6, this provi- 
sion was extended to all persons having, holding, or 
exercising, public employment in or out of the king- 
dom, and who by law are empowered to commit 
persons to safe custody ; so that, independent of the 
Statute 21st Geo. III., c. 70, the Eespondent, being a 
person having legal authority to commit, if sued in 
this Court, might have pleaded the general issue : but 
it is said, that this arrest of the Appellant was not 
within the intent or meaning of 21st Geo. III., c. 70. 

The instrument of arrest is a Perivannah, which is 
something more than a warrant, for it sets forth the 
report of the Darogah on which it is founded, and then 
proceeds to order the arrest of the parties implicated 
in the riot, who are to be detained until the arrival of 
the presence, that is, the Judge, and not brought, as 
would be the case here^ immediately before him for 
examination. It is an order, and being sealed with 
the seal of the Court, must be taken to be an order 
of the Court, and as such is precisely within the 24th 
sect, of the Act 21st Geo. III., c. 70. Then is 

liable to an action of trespass for excess of juris- 
diction in a matter over which he had already, 
respected the natives, jurisdiction, without notice of 
the Appellant’s character of a British subject? That 
is contrary to the principle of all the cases. If a Judge 

* 9 East. 364. t 9 Barn. & Cress. 806. ^ ^ 

: 12 :Bos, ;& Pul. 168. ^ 
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^ having jurisdiction, exceed it by mistake, no action 
CAUDER can be maintained against him. Gwynn v. Poole* 
Halket. Truscott V. Carpenter, i Lowther v. Earl of Radnor^ 
in Dicas v. Lord BrouyJiani there was no special plea 
the plea of the general issue was held sufficient If 
there is a general law, as an Act of Parliament, the 
Court are bound to take notice of it ; it need not be 
pleaded in abatement ; that was settled in Parker v. 
Elding, % and has been followed by West v. Turner. \\ 
The effect of reversing the judgment of the Supreme 
Court would be to allow actions to be brought against 
individual Judges for the acts of the Court ; that is 
plainly contrary to every dictum and decision to be 
found. The judgment, therefore, of the Court below 

must be affirmed, and the Appeal dismissed \vith 
costs. 



Mr. Hill, in reply. 

The construction put upon the 21st Geo. HI., c. 70, 
is inconsistent with the provisions of the Act itself. It 
is contended that by the 24th section, judicial officers 
are indemnified from any proceedings in respect of acts 
done by them as such ; but the two succeeding sections 
provide for the case of informations being brought 
against them for corrupt acts. The argument puts 
them too high : they may be indicted ; is that consis- 
tent with their being Judges of Record, and as such 
protected? The Judges of the Court of Record here 
can only be proceeded against by impeachment ; they 
are amenable to Parliament alone for their acts ; are 
the Judges of the Foujdarry Court in India on the 


* Luteh. 937 ; 1 Ld. Ray. 231. 
t 8 East. 113. 

II 6 Add. & Ell. 614. 


1 1 LcL Ray. 229. 
§ ,l''East.y";352.." ■ 
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same footing? In the 53rd Geo. III., c. 155, s. 105, 
the local courts are described as established by the 
East India Company ; they are not King’s Courts in 
the sense of the Superior Courts here ; and if not 
King’s Courts, then they have only a local and limited 
jurisdiction, and their J udges must be accountable for 
any excess in the exercise of it. If a Judge acts in a 
matter or subject in which he has no jurisdiction, he is 
liable to an action ; but if he has jurisdiction, though 


he proceed erroneously, no action will lie, — that was 
the distinction taken in the Marshalsea Case.* and bv 
Holt, C. J., in Grosewelt y. Harwell ; by Powell, B., in 
Givynn v. Poole ; and by De Grey, C. J., in MiUer v. 
Seare-,^ and was the foundation of the more modern 


case ot Acherley v. Parliinson.X The argument that 
the Eespondent had jurisdiction over natives, cannot 
be carried to give him any over British subjects, who 
are expressly exempted from the operation of the na- 
tive courts. The arrest of the Appellant was not a 
judicial act, or founded on any judicial proceeding. 
The Respondent had no right to do more than issue 
a summons, and immediately he found that the Ap- 
pellant was a British subject, he must have been dis- 
charged. He began by exceeding his authority as a 
magistrate, acting judicially when he ought only to 
have acted ministerially, and proceeding summarily 
vhen he ought first, at least, to have inquired and 
ascertained that he had jurisdiction to act at all ; he 
is therefore not entitled to any privilege, and ought 

not to be sci eened from the consequences of his own 
deliberate act. 


* 10 Eep. 76, 2nd Ees. 
1 3 Maule & Sel. 411, 


^ 2 Black. 1145. 
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Mr. Baron Parke : 

The material question in this case is, "whether the 
Defendant, being a Judge of the Foujdarry Court of 
the Zillah of Nuddeah, was, in that character, entitled 
to the protection of the 21st Qeo. III., e. 70, s. 24 

for issuing his order, or Perwannah, and for what was 
done in obedience to it. 

This section is as follows : — “ An d whereas it is 
1 easonable to render the Provincial Magistrates, as 
veil natives as British subjects, more safe in the exe- 
cution of their office, be it enacted. That no action 
for wrong or injury, shall lie in the Supreme Court, 
against any person whatsoever, exercising a judicial 
office in the Country Courts, for any judgment, decree, 
or order of the said Court, nor against any person for 

any act done by or in virtue of the order of the said 
Court.” 


Three meanings may be attributed to this clause. 

Fiist. It may mean that no action should lie against 
one exercising a judicial office, in the County Courts, 
for any judgment, decree, or order of the Court, whe- 
ther in a matter in which the Court had a jurisdiction 
or not, or whether the Judge wilfully and knowingly 
gave judgment or made an order in a matter out of 
his jurisdiction or not ; so that the fact of the exist- 
ence of a judgment, decree, or order, should preclude 
all inquiry. 

Secondly. It may mean to protect the Judge only 
where he gives judgment, or makes an order, in the 
bona fide exercise of his office, and under the belief of 
his having jurisdiction, though he may not. 

Thirdly. The object may have been to put the 
audges of the Native Courts on the footing of Judges 
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of tlie Superior Courts of Eecord, or Courts having 
similar jurisdiction to the Native Courts here, pro- 
tecting them from actions for things done mthln their 
jurisdiction, though erroneously or irregularly done, 
but leaving them liable for things done wholly without 
jurisdiction. 

It seems to us, that the first of these constructions 
is inadmissible. It never could have been intended to 
give such unlimited power to the J udges of the Native 
Courts, and reason points out that the general words 
of the clause must be qualified in the manner stated 
in one of the two latter modes of construction. 


We think that the third is the right mode, and that 
the true, meaning of the section in question was to put 
the Judges of Native Courts of Justice on the same 
footing as those of English Courts of similar jurisdic- 
tion. There seems no reason why they should be 
more or less protected than English Judges of general 
or limited jurisdiction, under the like circumstances. 
To give them an exemption f rom liability, when acting 
Iona fide in cases in which they had, though mis- 
takenly, acted without jurisdiction, would be to place 
them on a better footing* than English Judges or Ma- 
gistrates, and to leave the injured individual wholly 
without civil remedy ; for English Judges, when they 
act wholly without jurisdiction, whether they may 
suppose they had it or not, have no privilege ; and the 
justices of the piece, whether acting as such, or in 
their judicial character, in cases of summary convic- 


tion, have no other than that of having notice 
action, a limitation of time for bringing it, a restrietion 
as to reme, the power of tendering amends, and of 
pleading the general issue, with certain advantages as 
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This construction is that contended for by the Ap- 
Calder pellant, and to that extent we think that the Appellant 
halket, is right". But in applying that rule to the facts in 
evidence in the present ease, we think that enough 
does not appear to make the Defendant a trespasser. 

We must consider the Defendant as being in the 
same situation as a Criminal Judge in this country 
with the qualification, that he had no jurisdiction over 
one particular class, viz., the European-born subjects 
of the British Crown ; and the question is, whether he 
is liable to an action of trespass, for causing the Plain- 
tiff to be arrested, he being, in reality, exempt from 
his jurisdiction. 

If the particular character of the Plaintiff be not 
taken into consideration, and if the case be treated as 
if he had been a native subject, there is no dorrbt that 
the Defendant would have been protected ; for it is 
not merely in respect of Acts in Court, acts sedente 
curia, that an English Judge has an immunity, but in 
respect of all acts of a judicial nature, as was decided 
in the case of Taafe v. Lord Downes : and an order 
nnder the seal of the Foujdarry Court, to bring a 
native into that Court, to be there dealt with on a 
criminal charge, is an act of a judicial nature, and 
whether there was any irregularity or error in it, or 
not, would be dispunishable by ordinary process at 
Jaw. But the protection would clearly not extend to a 
judicial act, done wholly without jurisdiction ; and it 
^ that this order, with reference to a 

is altogether without jurisdiction, 
because such person was not answerable to the general 

of the Court ; and the special jurisdiction 
^ by the 53rd Geo. III., c. 155, s. 105, did not 

mode of proceeding in this case^ : there 
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being no information or complaint by a native ; nor 
did that section of the Statute authorise imprisonment 
in the first instance. 


But the answer to the objection to the Defendant’s 
jurisdiction, founded on the European character of the 
Plaintiff, is, that it does not appear distinctly in the 
evidence, upon which alone we are to act, whatever 
our suspicions may be, that the Defendant knew, or 
had such information, as that he ought to have known 
of that fact ; and it is well settled that a Judge of a 
Court of Eecord in England, with limited jurisdiction, 
or a Justice of the Peace, acting judicially, with a 
special and limited authority, is not liable to an action 
of trespass for acting without jurisdiction, unless he had 


the knowledge or means of knowledge of which he ought 
to have availed himself, of that which oenstitutes the 
defect of jurisdiction. Thus in the elaborate judgment 
of Mr. Baron Powell, in Gwynn v. Poole (Lutw. App. 
1566), it is laid down, that a Judge of a Court of Re- 
cord in a borough was not responsible, as a trespasser, 
unless he was cognizant that the cause of action arose 


out of the jurisdiction, or at least, that he might have 
been cognizant, but for his own fault ; which last pro- 
position Mr. Baron Poivell illustrates by a reference to 
the case ot the Mafshalsea Gouft, which had juris- 
diction only in certain cases where the king’s servants 
were parties, who being all enrolled, the Judge ought 
to have had a copy of the enrolment, and so would 
have known the character of the parties. It is true, 

says Mr. Baron Po^t;eW, (speaking of the case of a 

Borough Court,) that the cause of action does not 


arise within the jurisdiction of the Court, as it ought 
to do, but as the Judge cannot know that, except by 
the Plaintiff or Defendant, until he knows it, the rule 
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m tins CB^SGj SiS ill OtllGrSj ^ ^ 'l^'HOTCt^ticL fdcti 
excusat.” Mr. Baron Powell lays down the same rule 
as to a party ; but his opinion in that respect is dis- 
approved of by Lord Chief Justice Willes, in Moraria 

V. Sloper (Willes, 35), but not so far as it relates to 
a judge or officer. 


The like rule has been followed, in the case of Ma- 
gistrates acting under the special powers of Acts of 
.Parliament, who are not liable as trespassers, if they 
have jurisdiction to inquire into the facts stated before 
.hem, and nothing appears on one side or the other 
to show their want of jurisdiction. PiJce v. Carter 


(3 Bingham, 78), Lowther v. Earl of Radnor (8 Bast, 
13). It is clear, therefore, that a Judge is not liable 
in trespass for want of jurisdiction, unless he knew, or 
ought to have known, of the defect, and it lies on the 
Plaintiff, in every such ease, to prove that fact. 


In th case now under consideration, it does not 
appear from the evidence in the case, that the Defen- 
dant was at any time informed of the European cha- 
lactei of the Plaintiff, or knew it before, oi* had such 
^^^®^^^tion as to make it incumbent on him to ascer- 


tain that fact. The point, therefore, which is con- 


tended for by the Plaintiff, does not arise ; and it is 
unnecessary to determine, whether, if distinct notice 
had been given by the Plaintiff to the Defendant, or 
pioof broug'ht forward that the Defendant was well 


acquainted with the fact of his being British-born, 
the Defendant would have been protected in this case, 
as being in the natui'e of a Judge of Record, acting 
irregularly within his general jurisdiction, or liable to 
an action of trespass, as acting by virtue of a special 
and limited authority, given by the Statute, which was 


not complied with, and therefore altogether without 
jurisdiction. 
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The only doubt their Lordships have had in the 
consideration of this case, is, whether the evidence was 
sufficient to show that the Defendant knew or ought 
to have known, that the Plaintiff was a British-born 
subject. They have had none, that it was competent 
for the Defendant to give his defence in evidence, 
under the general issue, by force of the Statute 42nd 
Geo. III., c. 85, s. 6, if not at common law. 


Eajah G-op^il Indeb Narain Eoy - - Appellant. 

AND 

Rajah Jagaenath Gurg - - - - . Respondent, 

IN THE MATTER OE THE PETITION OP 

The said Rajah Gopal Ihder Naraih, 1 
security in the Cause wherein Rajah [ Plaintiff, 
Motee Lal Optjdhiya was - ~ j 

AHD 

Motee Hura, the Step-mother of the 1 
said Rajah Jagarkath Gurg, was | Defendant.^' 

On Appeal from a Final Order of the Sudder Dewanny 

Adawlut of Bengal. 


of, by Zilla Court— Mejection bv Pro-vine 
Court as msuffictent—Eevival by ZiXla Court— M feet on Lnl 

iniiividuals tendered by a Plaintiff mi AtitiooI +■,. i. 
ZiR^ Court, lia-ring been reported by tlL • 

bond of an aclditional snrAfxr woe ^ insutiieient, tbe seeurxl 

accepted by the Zillah Couvt A n A t ^ i^Gported sufficient, w 

1 uy tne 2 :iiiiali Ooiut. An Appeal having been lodged against t 

This was an Appeal from an order made by the Suddf 
ewaimy Adawlut of on the 2ud March 
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sufficieD.cy of this new security, and the Provincial Court having pronounced 
it insufficient, it was referred back to the Zillah Court, with directions that 
unless sufficient security was given, possession of the property in dispute 
should be delivered to the Collector. The Zillah Court, upon further iiivestio-a- 
tion, being satisfied with the 'sufficiency of the additional surety, a security- 
bond was executed in that Court by the Appellant, the additional surety, alone 
the other five sureties having failed to perfect their securities. On^ai^pli- 
cation after the decision in the cause, and pending an Appeal to the King 
in Council by the Appellant, to be discharged from the liability of his 
suretyship, on the grounds that the rejection of his se'eurity by the Pro- 
vincial Court for insufficiency, thenceforth rendered his security null and 
void ,* and that the acceptance of his security alone by the Zillah Court 
without the other five sureties, -was without his knowledge and consent — 
it was held by the Privy Council (affirming the Judgment of the Court 
below), that the security-bond being on record, was not voided by the rejec- 
tion by the Provincial Court on its supposed insufficiency • the Zillah Court 
having revived the same by their acceptance of the Appellant as surety, 
and he having taken no steps to discharge his liability, by having the secu- 
rity-bond taken oft the file. 


declaring the security entered into by the Appellant, 
Qopal Ivbder Narain, for the prosecution of an appeal 
from the Zillah Court of Midnapore, in the above- 
mentioned cause, to be valid and sufficient, under the 
following circumstances. 

In the year 1804, Motee Lai Opudhiya commenced 
a suit in forma pauperis, in the Zillah Court of Mid- 
napore, for the recovery of certain Pergimnas, situate 
in the Zillah of Midnapore. By a Decree made on the 
18th July 1805, it was declared, that the Plaintiff had 
made out his claim to the Pergimnas in question, and 
entry upon them was accordingly decreed to him with 
costs. 

On the 9th of September 1805, an order was made 
for the execution of the Decree, which was carried into 
effect by the Judge of the Zillah Court causing Motee 
Lai to be put into possession. At this time, the De- 
fendant, Motee Sura, had appealed to the Provincial 
Court, but the Zillah Judge, not having notice that 
ah appeal was entered, did not take or require security 
from Motee LaZ, previous to Ms being put into pos- 
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gession. With a view to remedy this omission, an * 839 . 
order was made by the Provincial Court, on the 17th gopal 
day of December 1805, directed to the Zillah, requiring nara?n roy 
the Judge of that Court to call for security f rom jagarnath 
Motee Lai, for one year’s produce of the Pergunnas, 
and prescribing the period of two months for taking 
that security. 

On the 14th of February 1806, the Plaintiff, Motee 
Lai, tendered to the Zillah Court, Bheem Ghund Kyal 
and Sahoo Ram Kyal, Talookdars, as his securities, 
and an order was thereupon given to the Nasir of the 
Court to inquire and ascertain their sufficiency. The 
Nasir reported that these persons were not possessed 
of sufficient property ; whereupon the Plaintiff, on 
the 17th of the same month, tendered Earn Kunhaye 
Kyal, Nur Hurree Kyal, and Luckee Churn Kyal, 
Taloohdars, as sureties, in addition to the above- 
mentioned Ghund Kyal and Sahoo Ram Kyal ; 

but the period prescribed by the order of 17th of De- 
cember 1805, for perfecting the security, having then 
expired, no inquiry was directed by the Zillah Court 
into the sufficiency of the sureties thus tendered, but 

a copy of the proceedings was transmitted to the Pro- 
ffincial Court. 

On the 27th February 1806, the Judges of the Pro- 
vincial Court of Appeal passed the following order 

“That whichsoever of the parties shaU, before the ^ 
21st of March instant, give sufficient security, such 
party shaU obtain entry on the contested Zemindary y 
and if neither, then from and after the above period, 
the said Zemmdari/ shall be delivered over to Oovern- 


IJnder this order, Motee Lai tendered the security- 

aid of the present AppeUant, RajaK Go^di Udi&r 
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Narain, and an entry thereof npon the proceedings of 

iSdIr following terms :— 

Narain roy ‘ ‘ Security in property for the Eespondent, in appeal 

JAGARNATH to thc Golcutta Court, signed and sealed on the 

16th F shTHaTy 1806, heing the security for one year's 

produce of the contested Zemindary, and for all other 

costs which may he decreed against Motee Lai in this 

appeal.” It was accordingly referred to the Nasir 

of the Court to inquire into the sufficiency of the 

proposed security ; and he having made his report, 

ihe Zillah Judge, on the 11th of March, accepted the 
same. 

It appeared, however, that for the purpose of 
pioving further the sufficiency of the security, the 
attornies of Motee Lai, on the 17th of March, entered 
in the Zillah Couit two statements of the effects of 
the present Appellant, Gopal Inder Narain, with the 
signature of the Zillah Judge, within the period pre- 
scribed by the precept of the 27th February 1806 ; 
but the acceptance of the security of Gopal Inder 
Narain having been already recorded, it was deemed 
unnecessary by the Zillah Court to inform the Pro- 
vincial Court of the presentation of those papers, 
which were merely placed in the Eecord Office. 

On the 18th, an account of the acceptance of Gopal 
Inder Narain’ s security was forwarded to the Judges 
of the Provincial Court. No inquiry was considered 
necessary by the Zillah Court, with respect to the 
^ sufficiency of the further securities which had been 

tendered by the attornies of Motee Lai on the 17th of 
March 1806. 

But on the same day, the Eespondent, Motee Ema, 
a petition to the Provincial Court, com- 
the insufficiency of the security which had 
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been tendered on behalf of the Plaintiff, Motee Lai. 
This petition was accompanied by a copy of the pro- 
ceedings of the ZiUah Court, accepting the security of 
the present Appellant, and the Nasir’s report, on 
which the Zillah Court had proceeded. 

On this petition the Provincial Court pronounced 
Qofol Inder Narain’s security insufficient, and made 
rhe following order, dated the 19th of March 1806 : — 
“That a copy of these proceedings, containing a 
precept, be sent to the Zillah Judge of Midnapore. 
Should the Appellant, Motee Hura, presently give good 
security, the said Judge should cause her to enter on 
the contested Zemindar y ; and if she cannot, in con- 
formity with the order of the 27th of last month (Fe- 
bruary), the Zemindary should be delivered in charge 
to Government, and the return should be forwarded 
on or before the 15th of April.” 

At the time of making the above order, no return 
bad arrived at the Provincial Court, to the order of 
the 27th of February, and that Court was not only 
uninformed that any other person besides the Appel- 
lant, Gopal Inder Narain, was willing to become 

security on behalf of Motee Lai, but was also igno- 

rant of the further evidence of the sufficiency of the 
Appellant’s security contained in the two statements 
which had been presented to the Zillah Court on the 

17th of March, and which were merely recorded in 
that Court. 

On the 22nd March, the Provincial Court sent an 
order to the Zillah J udge, to examine the security in 

property offered by Moiee 

In eonse<iuence of the order of the Provincial Court 
of the 19th rejecting the security cA Gopod 

Inder Maram, anj directing the ouster of Motee Lot 


1839. 

V. .. .. 

' II * 
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inder 
Narain Roy 
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INDER 

Narain Roy 

V, 

Jagarnath 

GURG. 


from the Zemindary, the Zillah Court of Midnapore 
held proceedings on the 7th April 1806, wherein 
after considering the various circumstances above 
stated, they set forth, that it seemed to them proper 
to send the statements above mentioned to the Pro- 
vincial Court, since Gopal Inder Narain had been ac- 
cepted as sufficient for the security required, and after 
making a special return of the amount of the pro- 
perty of Gopal Inder Narain, concluded with an order, 
that a copy of the proceedings, with copies of the 
statements of effects of Gopal Inder and Bheem Chund 
Kyal and 8ahoo Ram Kyal, should be transmitted, for 
the information of the Court of Appeal, with a re- 
quest for instructions, whether the Eespondent, 
(Motee Lai) should be ousted from the Zemindary, 
or in case he should not be, whether the security 
of the Kyals should be taken ; and whether, with 
the exception of the sureties above named, any other 
landholder, whose land may have been legally claimed, 
should be received as security. 

Subsequent to the date of this order of the Zillah 
Court, and before the 13th cf May 1806, some pro- 
ceedings took place with reference to the security 
offered by Motee Hura, AMq Defendant in the cause ; 
the sufficiency of which was ascertained : but the De- 
fendant, Motee Hura, was not put into possession of 
iloQ Zemindary. 

On the 13th May 1806, the Provincial Court took 
the return of the Zillah Court of the 7th April mio 
consideration ; and after stating that it appeared that 
the holders of rent-free land, besides the present 
A.'ppQli&Ta.t, Gopal Inder Narain, were sufficient ac- 
cording to the inquiry and account of the Zillah 

the two last orders, and declaring that the 
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suit would be proceeded in, within the period of two ^^^ 39 . 
weeks, observed, ‘ ‘ At this tinae it is not right that gopal 
any order should be given for ousting the Respondent narain roy 
{Motee Lai), who is in possession, or for changing his jagarkath 
security, which the Zillah Judge has pronounced suf- 
ficient ; because the security of the Appellant iMotee 
Hura) is also thought sufficient, especially as the 
vear current in the Zillah is near its close.” It was 

V 

therefore ordered, that the returns and other papers 
should be recorded, and a copy of the proceedings 
given to both parties. 

The original appeal from the decree of the Zillah 
Court of the 18th July 1805, came on to be heard 
before the Provincial Court of Appeal, on the 3rd 
July 1806, when the Court reversed the judgment of 
the Zillah Court, and decreed that the Plaintiff, Motee 
Lai, after paying the expenses of collection, should 
deliver over the sum of one hundred and seven 
thousand rupees; the profits of the year 1213 Amli 
(1805-6), to the Appellant {Motee Hura), and should 
pay the costs of appeal as well as those of the Zillah. 

On the 24th of July, the Defendant, Motee Hura, 
petitioned for execution of the above Decree, but the 
Court made no order. 

Motee Lai having appealed to the Sudder Dewanny 
Adawlut, the Calcutta Provincial Court of Appeal - ^ 
directed their Nazir to inquire into the sufficiency of 
the securities tendered by Motee Lai for the period of 
his whole possession, pending the appeal ,v and the 
Nazir having reported against the sufficiency of such 
securities, the Court, on 21st of August 1806, ordered 
the property in dispute to be made over to the Col-^^^^^^^ 
lector, which order was, on the 27th of the 
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, — ^ — , montli, approved, and confirmed by the Sudder Ue- 

INDER Adawlut. 

Narain Roy 

jagarnath September 1806, Gopal Inder Narain 

gurg. applied by petition to the Provincial Court of Appeal, 

alleging that the security-bond entered in the Zillah 
Court by him was not deemed sufficient by the Judges 
of that Court ; but that as he had not received the 
security from the office, he prayed that a copy of the 
proceedings of the Court of Appeal of 19th March, 
the 13th May, and the 29th July, containing as he 
alleged an opinion of the insufficiency of the security 
tendered by him, might be granted to him ; the Court, 
however, refused to make any order without instruc- 
tions from the Sudder. 

On the 1st of October 1806, Motee Lai having pre- 
sented a petition to the Sudder Court, praying that 
the security of Gopal Inder Narain might be declared 
sufficient, and received, for staying the execution of 
the Decree of 27th of August, that Court referred the 
petition to the Provincial Court, and ordered, that in 
case of the non-acceptance of the security, the Judges 
should forward to the Sudder Court a detailed account 
of the reasons for the same, together with the papers 

of the appeal in the suit, for the information of the 
Court. 

Notwithstanding the last-mentioned order, (ropa? 
Inder Narain petitioned the Sudder to be discharged 
^ ^ from his responsibility; but the Court 

having on the 26th November taken the petition into 
consideration, determined that, as nothing was re- 

the petitioner respecting the execution of 
^ no order concerning his security was ne- 
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On tlie 2nd of March 1807, the whole proceedings 
relative to the security of the present Appellant, gopal 
Govallnder Narain, were taken into consideration byNARAiNRov 
the Sudder Court ; when having examined the various jagarnath 
petitions and orders in the Zillah and Provincial 


Courts relative thereto, and the reason on which the 
present Appellant grounded his application to be dis- 
charged from his liability, namely, the alleged non- 


acceptance of his security in the Provincial Court ; 
the Sudder Dewanny Adawlut declared that the excuse 
of the present Appellant was neither satisfactory nor 
proper to be admitted, and they directed that, in case 
of not obtaining from Motee Lai himself the amount 
of the profit determined by the Provincial Court against 
Inm, it might be demanded conformably to custom, and 
according to the security-bond, from the Appellant, 
Gopal Inder Narain, and the other five sureties of 


Motee Lai. 


The Zillah Court, however, suspended the execution 
of the order of the Sudder Court on account of the 
Kyals having executed no security-bond, and by a 
proceeding held on the 28th of March 1807, they 
applied to the Provincial Court for further instructions. 
Gopal Inder Narain also petitioned the Sudder De- 
wanny Adawlut to be discharged from his security, 
on the ground that the Provincial Court had rejected 
it. 


On the 13th April 1807, the Sudder Court, in reply 
to the last-mentioned petition, ordered that the peti- 
tioner should exhibit a copy of the proceedings of the 
Provincial Court, containing the order upon the con- 


tents of the proceedings of the Zillah Court on 
28th March 1806, which having been complied with, 

the same. 
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mentioned petition of Gopal Inder Narain, into 

iNDER consideration, and declared, “ that, from the pro- 

narain ROY ceedings exhibited this day, there results no sort of 

JAGARNATH reason for changing the former order : no new order is 
gurg. reqiiired. ’ ’ 

Previous to any further proceedings taking place, 
Motee Hura died, leaving Jagarnath Gurg, the present 
Respondent, her son-in-law and heir, who was after- 
wards duly admitted to defend the suit. 

On the 20th Novemb er 1807, the Appeal in tlie 
original suit came on before the Sudder Dewanny 
Adawlut, when that Court confirmed the decree of 
the Provincial Court of Appeal, whereby the original 
Decree of the Zillah Court had been reversed, and 
directed the costs of both parties to be paid by Motee 
Lai. Upon this Decree Gopcd Inder Narain again 
petitioned the Sudder Court to be released from his 
liability : but on the 6th of January 1808, the Court 
declared, “ that since the unsatisfactory excuses of 
the petitioner concerning his security in this suit were 
rejected on the 2nd of March 1807, as is detailed in 
the proceedings of the above date, it was therefore 

ordered, that the prayer of the petitioner be re- 
jected.” 

Gopal Inder Narain was then arrested and impri- 
soned on account of his security-bond; but having 
subsequently paid the sum of ninety-eight thousand 
hundred and eighty rupees, the amount of the 
profits of the estate for one year, after deducting the 

obtained an order from the Provincial 
Appeal on the 28th of Afarc/j 1808, for his 

discharge. 

Motee Lai appealed from the Decree of the Sudder 
Court of the 20th of N ov ember JSJfl, to his late 
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Majesty in Council ; but having entered into a com- ,^^39- 
promise, and agreed to withdraw the same, and having 
signed an instrument to that effect, he petitioned the narain koy 
Zillah Court of Mysadil to allow the same, which, jagarnath 
after a personal examination of the Appellant, was on 
the 7th of September 1808 allowed, and ordered to be 
transmitted to the Sudder Dewanny Adawlut. 


Upon Motee Lai relinquishing his appeal, the present 
Appellant, Gopal hider Narain, again petitioned the 
Sudder Court, praying that he might obtain back the 
money which he had paid on account of his security 
for Motee Lai ; the Court, however, declined entering 
again into a consideration of his ease, but observed, 
that since he had paid the amount of security for 
execution of the Decree of the Zillah Court on account 
of the reversal of the Zillah Decree by the Decrees of 
the Provincial Court, and of that (the Sudder) Court, 
it was competent to him to appeal to England in 
the suit, if he thought such appeal advantageous to 
himself. 


In pursuance of this order, the present A-ppellant 
appealed to his late Majesty in Council against the 
orders made as aforesaid, in I’elation to his security, 
praying that it might be reversed or varied, for the 
following reasons : — 

I. Because, as matter of fact, it was not upon the 
Appellant’s security that Motee Lai was allowed to 

retain possession of the property during the year 
1806-7. 


II. Because the rejection by the Court of the Appel- 
lant’s suretyship, prevented him from obtaining from 
Motee Lai the counter-security for which he had 
contracted, and thereby altered his situation as 


a 
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III. Because the rejection of the security of the 
i^NDER Appellant, by the order of the 19th of March 1806, 

narain ROY rendered the security-bond thenceforward null and 
JAGARNAT H void, and the same could not be again revived against 

the Appellant, by proceedings to which he was not a 
party. 

IV. Because the order of the Sudder Adawlut, dated 
the 2nd of March 1807, which proceeded from the 
assumption that the security tendered by the Appellant 
was void, if unaccompanied with that of the Kyals, 
yet being accompanied by the security of the latter it 
became binding, is erroneous, inasmuch as it is not 
the fact that the Kyals ever became sureties in the 
matter in question. 

V. Because Motee Hiira, through whom the Respon- 
dent claims, being the other party in the cause, for 
whose benefit the security was to be taken, formally 
objected to the acceptance of the bond tendered by the 
Appellant ; and the Court having rejected it, upon her 
motion, the Respondent was thereby debarred from 
afterwards insisting upon it, as a valid security against 
the Appellant. 

VI. Because the compromise of the matters in 
dispute between Motee Lai and the Respondent having 
been effected without the consent of the Appellant, 
must (even if he had become a surety) have operated 
to discharge him from liability, and entitled him to 
recover the amount which he had been compelled to 
pay. 

The Respondent, on the other hand, contended that 
the Appeal ought to be dismissed ; and in support 
thereof relied on the following reasons — 

Because, notwithstanding the order of the Pro- 
.of Appeal of the 19th of March 1806, 
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pronouncing the security of the Appellant insufficient, 

vet upon the whole proceedings it is manifest that the gopal 
* ^ Inder 

acceptance of the Appellant ’s security by the Zillah narain roy 


Judge was in substance and effect undisturbed. 

II. Because Motee Lai was allowed to remain in 


V, 

Jagarnath 

GURG. 


possession of the Zemindar y in dispute upon the 
faith and credit of the security entered into by the 
Appellant, and the whole of the consideration having 
been received, and the object attained for which the 
Appellant’s security was given, it was not afterwards 
competent to him to dispute his liability under it. 


ni. Because if the Appellant was not legally liable 
upon the security-bond, he ought to have resisted the 
payment thereof upon his alleged legal grounds of 
defence ; whereas being taken and imprisoned in exe- 
cution, he paid the money and was discharged, and 
the rejection, by the Sudder Dewanny Adawlut, of his 
summary, and, as it seems, ex parte applications for re- 
lief after such payment, cannot be the subject of appeal. 


Mr. Miller, Q. C., Mr. Wigratn, Q. C., and Mr. 

Jackson, for the Appellants, 

Relied on the grounds set forth in their reasons, and 
cited O’Neil v. The Bank of Ireland.* 

Mr. Sergeant Spankie, Mr. E. J. Lloyd, and Mr. 

Edmund P. Moore, for the Respondent. 

Lord Brougham : 

The question in this ease, which was argued fully *839- 
before their Lordships, was whether a security given 
hj Gopal Elder Narain, in the case of Rajah Motee Lad 
V. Jug gernath Gurg, must be held to be still subsisting 



Bligh, N. S. 24 . 
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as it has been decided to be in the Courts below or 
Mr ground upon which it is denied to be a 

narain ROY subsisting security is, that in the case of Motee Lai v. 
jAGARNATH Motce HuTa, Gopal Inder Narain had tendered a se- 

-Jr M 

• curity ; which (be it observed in passing, is not imma- 
terial to the case,) was tendered by him originally alone, 
and upon the supposition that he was to stand as the 
single security, without any co-obligor, but which had 
never been accepted ; and that the whole proceedings 
taken together in the Zillah Court and the Provincial 
Court, by way of Appeal, and subsequently in the 
Zillah Court, and again in the Provincial Court, do not 
amount to an acceptance of that security. 

Now we are all of opinion, that if these proceedings 
be considered, they are manifestly and undeniably an 
acceptance of the security, or at least that the security 
does subsist, as fully as if that difficulty, which alone is 
said to encumber the case, with respect to the exist- 
ence of the securityship never had been interposed by 
the order made in the Calcutta Provincial Court of 
Appeal, on the 19th of March 1806. It becomes only 
necessary, in order to support this proposition, upon 
which the judgment below must have rested, and upon 
which our affirmance of that judgment proceeds, to 
state what those proceedings were. ■ 

It appears that the Zillah Court, upon a reference to 
its Nazir, the proper officer (as we should refer it 
here to the Master), and upon his report, accepted the 
security of Gopal Inder Narain as sufficient. When 
^ Provincial Court came afterwards to deal with the 
case, on the 19th of March 1806, they made an order, 

upon reasons into the soundness or vahdity 
it is unnecessary to inquire, but coming to 
conclusion that the security of the said surety was 
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not valid, they ordered “That a copy of the pro- 
ceedings, ' containing a precept, be sent to the Zillah 
Judge of Midnapore,” and having displaced, as it isNARAiNRov 
contended, Gopal Inder Narain’s security, the Court jagarnath 
added, “Should the Appellant, Motee Hura, presently gurg. 
give good security, the said Judge should cause her to 
enter on the contested Zemindary, and if she cannot, in 
conformity with the order of the 27th of last month, 
the Zemindary should be delivered in charge to Gro- 
vernment, and the return should be forwarded on or 
before the 15th of April.” 

Now admitting for the present that, without which 
the whole argument of the Appellant in this ease fails, 
a dmi tting that this is tantamount to an order rejecting 
the acceptance of the security w^hich had been ac- 
cepted by the Zillah Court below, admitting that, 
without which I say this appeal cannot stand for a 
moment, then observe what follows. It was referred 
hack, according to that order, to the Zillah Court, 
when the Zillah Court respectfully, but distinctly, sug- 
gests to the Provincial Court a circumstance which 
appeared to the Zillah Court to have escaped the at- 
tention of the Provincial Court, namely, that the ac- 
ceptance of the security of Gopal Inder Narain had 
been already recorded, and therefore it appears 
cessary (this is the delicate form of expression they 
use out of respect to the Provincial Court) that o 

security having been accepted, and its acceptance re-^ ^ 
corded, “It appears unnecessary to inform the Pro- 
vincial Court of the presentation of these papers, be- 
cause they were placed in the Eecord Office. Now an 
order has been issued, by the said Court for 
tile security of tlie said Gopal Inder 
lore seems proper to send the statements aboyo m 
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tioned, since Gopal Inder Narain, Zemindar, has been 

Gopal accepted as sufficient for this security.” 

iNDER 

Narain Roy Upon this the matter returns to the Provincial 
Court once more, and then what is done by the Pro- 
vincial Court? We do not say that what took place 
on the 13th of JMiay 1806 amounts to a distinct re- 
versal of the order of the 19th of March of the same 
year, which is the substratum of the Appellant’s whole 
argument ; we do not say that what was done on this 
13th of May 1806 amounts to an order rescinding 
the former order, which stated the invalidity, by which 
it must be supposed to be meant, according to the 
scope of the Appellant’s argument, the insufficiency of 
Gopal Inder Narain’s suretyship ; we do not say that 
therefore it was an order retracing the former alto- 
gether, and accepting the security which at first they 
had refused. But we say, at least it so far retraces the 
steps taken by the order of the 19th of March as to 
show that the Provincial Court was not dissatisfied with 
the order made by the Zillah Court, either in the second 
instance, when they remitted it to the Zillah Court, or 
in the first instance, when the Zillah Court accepted 
the security of Gopal Inder Narain : for recollect what 
the Court had done on the 19th of March. It said 
that Gopal Inder Narain’s security was insufficient, 
and that therefore it should be referred to the Zinab 
Court with that order, and that Motee Sura should be 
caused to enter on the contested if she 

should give good security. But observe what they do 
on the 13th of Mo?/ 1806. They say, “At this 
time it is not right that any order should be given for 
ousting the Respondent, who is in possession, or for 
his security, which the Zillah Judge has pro- 
sufficient, because the security of the Appel- 
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lant is also tLoaglit sufficient.” That is to say, Gopal ^^39- 

Inder Narain’s security plus the security of the five gopal 

Inder 

Kyals. Therefore what they then say is, Do notNARAiNRov 
change the possession : let Motee Lai give whatever j^garnath 
security he pleases or can give ; do not change the 
possession because his security is pronounced to be 
sufficient, contrary to what we had originally thought 
on the 19th of March. What is that security? Gopal 
Inder Narain and the five Kyals. 

Then comes the mode in which the Sudder De- 
wanny Adawlut deals with it, in which they say that, 
conformably to the custom and according to the secu- 
rity-bond, it may be demanded from Gopal Inder Na- 
rain and the other five securities, treating the whole 
six therefore as being a sufficient security. Now this 
clearly shows that all these Courts, not only the Ti illah 
Court, not only the Sudder Adawlut, but the inter- 
mediate Court, the Provincial Court, upon whose 
supposed rejection and final rejection it must be con- 
tended that the security of Gopal Inder Narain never 
was accepted, it appears that that Court, as well as 
the other two, considered and dealt with Gopal Inder 
Narain’s obligation as an existing and valid security. 

That appears clear, and then it was most accurately ' 
stated by the Zillah Court,' and not denied by the 
Provincial Court, and further sanctioned by the final 
finding of the Sudder Dewanny Court, to be a security 
standing upon the record and never taken off the file, 
but subsisting upon the record. 

Now one observation plainly arises upon this. Has 
mt Gopal Inder Nar am, supposing he has any ease at 
N1 for being let off", mistaken his way altogether? 

Ought he not to have proceeded to have taken off the^^^ ^ 
record, in order to have the argument of the ^ 

z 2 
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cial Court admitted and sanctioned by the Sudder 
Adawlut? Ougbt be not to have taken that course 
instead of allowing it to stand on the record as sub- 
sisting, and then endeavouring to escape its obligation 
by the argument to which I am next to refer, namelv 
that true it is it subsists,— that true it is therefore that 
here is a subsisting and valid security given by bim 
and which may stand alone, and which is not joint but 
several, which is not conditional upon other persons, 
either five or one, or any of the Kyals joining in the 
security. But that inasmuch as he, the Appellant, 
acted upon the supposition that he was to be joined 
with the other five, and that the Courts acted upon a 
supposition that the other five Avere joined with 
they did not accept him alone, but accepted him in 
conjunction with those other five. 

First, then, it is said that he, Goyal Inder Narain, 
himself considered that he was only bound in the event 
of the other five being bound. Of what avail is it 
what a person considers who gives an obhgation? 
You are to look at Avhat he does, not to what he 
thinks. You are to gather what he means from what 
he has said in his instrument, not from what he sug- 
gests. Now in order to escape the obligation of that 
instrument, you are to look to his obligation, which he 
has contracted in point of fact and in point of law, an 
obligation which is binding upon him, not to the in- 
tention, and motives, and expectation, and speculation, 
which he may have had in his own mind at the time 
he so bound himself. If he really had intended only, 
and meant only to bind himself in this cause, upon 
the supposition of his being bound together with the 
Sive Kyals, he ought to have framed the security in a 
perfectly different' manner. He ought to have made it 
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a joint security with those five Kyals, which would 
have given him his remedy against them, and he 
ought to have made it conditional upon those five 
Kyals becoming a subsisting security together with 
himself. He has done no such thing, and it must 
further be remarked, that he originally, (which cuts 
even that little ground from under his feet as to what 
his views and intentions were,) that he originally ten- 
dered his security absolutely, singly and alone, and 
reckoned upon his being the only security in the 
cause, and it was received as such. But then the 
others were added for greater security. For w^'hose 
benefit w^ere the others added? Not for the benefit 
of Gopal Inder Narain, who had originally tendered 
himself alone, and, as so tendered, had been accepted 
— ^no such thing — but for the better security of the 
Plaintiff in the cause. 

Then next, and lastly, it is said that the Court only 
accepted him conditionally, because they accepted him 
together with the other five. Now if the former view 
of the case was of little avail to the Appellant, this 
can be still less, because the Court have accepted him 
alone in point of fact. But we go further, and say 
that if the Court had accepted him with the other five, 
that would be immaterial for the purpose of this ar- 
gument ; for if they accepted him with the other five, 
and he bound himself unconditionally, without the 
other five, and the Court accepted him according to Ms 
obligation they accept him as a separate security. 
They accept the other five as separate securities, and 
that acceptance is valid and effectual, and finished, and 
executed as to him, without the least regard to the 
other five, because it must be an acceptance in con- 
formity to and according to the tenor of the whole 
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obligation. It would be just as good an argument, 
gopal just as solid a ground of escape, for Gopal Inder Narain 
Narain ROY to say, (and this applies to both parts of the case,) I 
jagarnath gave my security, I tendered myself as a surety, upon 
GuRG. supposition that the other five Kyals were suffi- 

cient ; if the five Kyals prove insufficient, therefore 
cadet questio as to me, for I never meant to bind mv- 
self upon that supposition, and cadet questio as to the 
Court, for they never meant to accept me upon that 
supposition. But can any thing be a greater absurdity 
than this! because this is the very case provided for. 
The reason why Gopal Inder Narain’ s security is taken, 
as well as the other five, is in case they should prove 
insufficient. So that, according to the scope of that 
argument, the very purpose for which Gopal Inder 
Narain is added to the five Kyals, namely, the possible 
insufficiency of the Kyals, would be set up as a reason 
for letting off Gopal Inder Narain. The very ground 
for taking Gopal Inder Narain being the possible in- 
sufficiency of the other five. 

Upon the whole, therefore, their Lordships are 
clearly of opinion that this is a valid and subsisting 
security, and that this Appeal must be dismissed with 
costs. 
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Kbeexjt Sing (Defendant in three 1 Appellant, 
Suits, consolidated in this Appeal) \ 

AND 

Koolahul Sing and Others (Plain- ) Respondents* 
tiffs in the said three Suits) - - ^ 

On Appeal from, the Rudder Dewanny Adaivlut of 

Bengal. 


Hindu Law — Widow — Powers of alienation. 

According to the Hindoo law, the widow, in default of issue, is entitled to 
sneeeed to the whole of her deceased husband's estate ; but her title 
to such estate is only as tenant for life, and she has no power to alienate 
or devise any portion of her husband ^s estate which on her death devolves 
to his legal heirs. 

Where, therefore, a party claimed possession of a raj, by virtue of a 
Wusseeyut-namalv, (or deed operating as a will,) from the widow of a de- 
ceased Zemindar, who died without issue, leaving collateral heirs, the Judicial 
Committee refused to decide on the validity of the instrument devising the 
raj, being of opinion that the Ranee (the widow) was incompetent by 
law to execute such an instrument to the prejudice of her deceased hus- 
band's heirs, and therefore affirmed the decree of the Court below with 
costs. 

This was an Appeal from the decision of the Sudder 
Dewanny Adawlut of Bengali in three several causes, 
instituted by the descendants of Rajah Kanik Chund, 
for recovery, according to their respective interests, 
of the Talook Belkhurrah, in the Pergunnas Urol 
and Mussoora, in the district of Benares, which was 
in the possession of the Appellant, Keertd Sing, wiim 
the suits were instituted, and who was therefore the 
Defendant in each suit. The property in question 
originally belonged to Rajah Kanik CTiMwi, who be- 
came possessed of it in 1716, by virtue of a Jaghire 

* Present: Members of the Judicial Committee , — Lord Brougham, 
Mr. Justice Bosanquet, Sir Herbert Jenner, and the Right Hon. 
Dr. Lushington. 

Privy Councillor,— -.Assessor, Sir Edward Hyde East, Bart. 

t Reported 4 Maenagh. Sud. Dew. Reps. 9. 


nth Dec. 
1839. 



332 


CASES IN THE PRIVY COUNCIL 


1839. 

* , ^ 

Keerut 

Sing 

V, 

Koolahul 

Sing 

and Others. 


Sunucl. From Mm it descended, through three suc- 
cessive generations, io Rajah Juswunt Sing, who was 
Rafail seized, and who, dving* without issue 
was succeeded by the Ranee, his widow, who continued 
in possession till the period of her decease, which took 
place on the 26th of October 1818. 


The Appellant, Keerut Sing, was the Mokhtar* of 
the Ranee, and upon her decease took possession of 
the property in question, claiming to be at once the 
heir of Rajah Juswunt Sing, and also entitled, by virtue 
. of a Wusseeyut-namah, or deed of gift, executed in his 
favour by the late Ranee. It appeared that he per- 
formed the funeral ceremonies, though a petition had 
been presented to the Criminal Court, immediately on 

s d.ecease, b^^ one of the Respondents, claim- 
ing the right to perform them, as heir of the Ranee ; 
and praying the Court to issue a Perwannah to the 
Darogah, or police magistrate, to station Burkundasees,-f 
to prevent interruption and disturbance from the late 
Ranee’s servants, and to protect her property by grant- 
ing an attachment against it. The Court refused to 
order an attachment against the property, in the 
absence of a regular suit, being contrary to Regula- 
tion V. of 1799, but directed a P erivannah to issue to 
the as prayed for. 

In consequence of these adverse claims, the Registrar, 
pursuant to Regulation II. of 1816, reported to the 
Collector, that the Zemindary oi the village of the 
Pergunnas Mussoora and appendant to the 

and late in the possession of the 
deceased Rdjdhy were entered in the Collector’s office 
in the name of the deceased Rduce ; that her heirs were 

t MatcMock-meii. 
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Baboo Ghirdharee Sing (one of the Eespondents), the 
heir of Bajah Kulal Cliimd, an;l Koolahul Sing (an- 
other of the Respondents), who were fourth in descent 
from Rajah Jimvimt Sing. He also reported that the 
Appellant, Keerut Sing, stated that he held a Wus- 
sesyut-namah from the Ranee, that while the Ranee 
was alive, he, the Collector, saw not, nor had ever 
seen or heard of any document or Wusseeyut, in fa- 
vour of any person for the raj, which was in his pos- 
session, and that, according to the Sasfras, the Ranee 
had not the power to make any Wusseeyut,* Hibba- 
mmah;f or W'usseeyiit-na'maji.t 


In consequence of this report, the Respondents, 
Koolahul Sing and Ghirdharee Sing, jpresented jaeti- 
tions to the Boai’d of Commissioners of Revenue, to 
have their names entered in the office hooks of the 
Collector, as the hereditary proprietors of the villages 
late in the possession of the Ranee. But proceedings 
haffing been taken, by Keerut Sing, in the Provincial 
Court, to revoke an order for the attachment of the 


property, made by the Judge of the Civil Court, and 
to restore the possession to him, the Provincial Court 
removed the attachment, and ordered possession to be 
restored to Keerut Sing, with liberty for the Re- 
spondents to institute a regular suit against him, to 
determine the right of possession. 


No order was made by the Board of Revenue on 
the petition of the Respondents, but, on the 20th of 
Daceni, her 1821, Koolahul Sing filed his plaint against 
the Appellant, Keerut Sing, setting forth his title, by 
descent from the Rajah, axid. claiming a moiety of the 
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villages late in the possession of the Ranee, and im- 
peaching both the legality and validity of the Wus- 
seeyut-namaJi relied npon by the Appellant. To this 
the Appellant answered, insisting upon his title as heir, 
and under the above deed. The other Eespondents 
(excepting GMrdharee Sing and Neemdharee Sing, who 
instituted suits, on their own behalf, against Keerut 
Sing) intervened by petition in Koolahul Sing’s suit, 
claimi.ng to be co-sharers with him. Pending these 
proceedings, the Provincial Court, having issued a 
public proclamation for the heirs of the deceased 
Ranee to come in and present their claims, appointed 
a Sarharakar, or receiver, to take charge of the villages 
left by the deceased Ranee, and then in the possession 
of the Appellant, Keerut Sing. 

No documentary or other evidence was produced 
by the Plaintiff, Koolahul Sing, but numerous witnesses 
were examined, and documents produced, by GMrdharee 
Sing, in whose suit the principal evidence was taken, 
and that cause being ripe for decision, answ’ers were 
required from the Pundits of the Provincial Court to 
the following questions : — 


“ Question. The whole of the Zemindary having 
descended to Rajah Juswunt Sing, after having been 
previously held by several generations, and Rajah 
Juswunt Sing having died without children, leaving his 
wife as his heiress ; if the said wife, by the execution 
of a Wusseeyut-namah (a will or testament), transfer 
the Zemindary to Keerut Sing, will such a transfer be 
legal according to the Sastras or not!” 


Answer. A Hindoo woman has not the power of 
granting property to another ; if the woman referred 
to give the property referred to, to a near relation. 
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who may possess strong claims upon the property, 
still the transfer will be illegal without the consent of 
the heirs. ’ ’ 

“ Question. On an inspection of the papers of the 
suit and the genealogical table, it appears that the 
Zemindary in dispute first belong’ed to Rajah Kanik 
Chund, who obtained the title of Rajah ; that he was 
succeeded by Gundheeh Sing, who was succeeded by 
Bhurat Sing, Jugha Sing, Bahadur Sing, and Juswunt 
Sing, one after the other, and all these persons have 
no heirs. On a perusal of the genealogical table, to 
whom does the Zemindary referred to belong, agree- 
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ably to the Sastras ? ” 

Anstver. If Rajah Bahadur Sing, the father of 
Juswunt Sing, were the adopted son of Rajah Gund- 
heeh Sing, the Zemindary in dispute will belong to the 
son of the daughter of Gundheeh Sing,. or otherwise it 
will belong to the relatives -who are descendants from 
the same stock, viz. to the children of the brethren of 
Juswunt Sing ; if there are none, to the brethren of 
Bahadur Sing and Jugha Sing ; if there are none, to 
the descendants of the brethren of Gundheeh Sing ; 
and if there are none, to the descendants of the bre- 
thren of DooZar 

Upon these opinions, and inspection of the genea- 
logical tables, and the evidence filed in the suit, the 
Court was of opinion that the Wusseeyut-namah 'was 
illegal, and that - the Defendant, Keerut Sing, had 
failed in proving liis descent from Doblar Sing, tlirougli 
whom he claimed, and had, therefore, no interest or 
concern in the property in dispute, left by Rcmee 
ot Rajah Juswunt Sing, whether on the ground of the 
Wusseeyui^-^^ hereditary right. — 

In consequence of this opinion, the Cburt directed 
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a Perwamiah to be issued to the Government pleader, 
directing him to claim the Zemindary, as an escheat to 
the Government, which was accordingly issued on the 
6th of February 1823, and a motion made thereon 
by the Government VaJceel, on the 12th of the same 
month, was entered, but no further proceedings had 
thereon. 

On the 17th of February 1823, the Court having 
previously required the attendance of the Pundit of 
the City Court, vdth a view to clear up certain points 
connected with the Sastras, put the follomng further 
question : — 

“ In ease Rajah Kanik Clmnd, who acquired the 
title of Rajah, and the Zemindary, had no begotten son 
of his own, and agreeably to the assertions of some of 
the heirs, in the first instance, Kidal Chund, and sub- 
sequently Gundheeh Sing, became the adopted sons of 
Rajah Kanik Chund, and both parties to the suit admit 
the adoption of Gundheeh Sing, and if Kitlal Chund, 
referred to, adopt Boodun Sing, but the proofs of their 
adoption agreeably to the rules of the Sastras be not 
forthcoming, although both parties declare that the Ze- 
mindary descended from Rajah Kanik Chund to Gund- 
heeh Sing, from him to Bhurat Sing and his wife, and to 
J'ugha Sing, Bahadur Sing, Bhugwunt Sing, Rajah Jus- 
ivunt Sing and the wife of Juswunt Sing, in regular 
succession, who held seizen of the whole propei'ty, — ^if 
all these persons die without issue, in such case, on a 
perusal of the genealogical table, to which particular 
heirs will the Zeminda^ referred to belong, agreeably 
to th.& SastrasV’ /“ 

“ Answer. If in the first instance Kidal Chund, and 
afterwards Gundhjeeh Sing, became the adopted sons of 
Rajah Kanik Chimd, doubts arise in respect to the 
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f.doptioii of the two, both according to the Sastras, 
and the tenor of the question above put ; for if 
Kidal Chund became an adopted son, and he adopted 
Bood'U'n 8ing, in such case, accoi’ding to the words of 
the pothee* of Deepiik BuJiman, Kanih Chund no 
longer possessed the option of adopting Gundheeb Sing. 
However, admitting that he had the option, then the 
others would not have obtained possession of his 
Zemindary. Again, the fact of Gundheeb Sing having 
been adopted according to the rules prescribed by the 
Sastras, is not ascertainable, and it were not possible, 
in case he were adopted, and if he adopted Bahadur 
Sing, for BJiural Sing and others named in the ques- 
tion above propounded to have obtained possession, 
consequently confidence cannot be placed in the asser- 
tion of their adoption. It however appears, from 
the fact of their having had possession, that Rajah 
Kanih Chund appointed Gundheeb Sing to be the ma- 
naging ofScer and superintendent of the Zeniindary 
affairs ; accordingly, agreeably to the text Yagnya- 
walhya Muni ■ on the subject of seizen forthcoming in 
the potheen of the Sanscrit language, seizen is pre- 
sumptive proof of proprietary right ; and according to 
another text of the same Muni, contained in the - same 
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potJisBy in nbstmct ns follows i — ^ A. porsoii dying witli" 
‘out male issue, his wife, or if he have no wife, his 
‘daughter, or if he have no daughter alive, the son of 
such daughter, will become the proprietress or pro- 
‘prietor of all his property, both real and persohal ; 
but if none of these persons are forthcoming, the 
‘mother of the deceased will obtain seizen ; if there be 



no mother, his father ; 


if the father be dead, the 
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‘uterine and full brothers of the deceased ; and if 
‘there be no brother, the sons of such brother will 
‘succeed as proprietors to the property ; if there be no 
‘son of a brother, it will belong to the paternal grand- 
* mother, and then to the grandfather and their sons, 
‘and in this way to the preceding eight generations.’ 
The real and personal property of the wife of Rajah 
Juswunt Sing belongs to Ajeeb Sing, the fifth genera- 
tion preceding Juswunt Sing, and in right of him, his 
heirs will succeed to the property. ’ ’ 

On the 19th of Fehruary 1823 the Provincial Court 
of Patna made their Decree in this suit, rejecting the 


Wusseegut-namah of the Appellant Keerut Sing, and also 
his claim as heir of the deceased Ranee, and awarding 
eight anas or one moiety to the descendants of Mya 
Ram, the son of Boodun Sing, in the proportion of two 


ana or sixteenth parts to the Plaintiff Ohirdharee Sing. 


Neemdharee Sing, DoorgJml Sing, and Dhiir Sing, and 
the other moiety or eight ana shares to the descend- 
ants of Doolut Sing, viz., four ana shares to Duryas 
Sing and Puhuhvan Sing, and four ana shares to Koo- 
lahul Sing, Hurman Sing and others, the heirs ot M un- 
gal D'utt. 

Similar Decrees were pronounced on the same day, 
in the other two suits instituted by Koolahul Sing and 
Neemdharee Sing. 

Keerut Sing being dissatisfied with these Decrees, 
appealed to the Sudder Court, but the Court were of 
opinion that no grounds existed for reversing the de- 
cisions of the Provincial Court, which were ordered 
to be maintained and afi&rmed, and the several ap- 
peals dismissed with costs. 

The Appellant, being desirous of presenting an Ap- 
peal to Her Majesty in Council, from each of these 
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Decrees, applied to the Sudder Court for their admis- 
sion and consolidation, which that Court, adverting to 
the circumstances of the Appellant being Defendant in 
all three suits, and that they had reference to one pro- 
perty, permitted, notwithstanding that, pursuant to 
the provisions of Regulation XVI., 1797, s. 3, two of 
them were not severally appealable to England. 

The Appellant now prayed for the reversal of these 
Decrees, for the following reasons : — 

I. Because the Ranee, as heiress of Rajah Jusivunt 
Sing, was absolute owner of the property in question, 
with power to alienate the same, and because the 
Ranee, by the Wussee-yut or instrument under which 
the Appellant claims, (the validity of which was fully 
established,) gave the property to the Appellant. 

II. Because the Ranee of Juswimt Sing, if not en- 
titled to the property in question as his heiress, held 
the same adversely against all persons in unqualified 
and absolute ownership for eighteen years, whereby 
the claim of the heirs of Rajah Jusivunt Sing, (if any 
such heirs existed) became barred. 

III. Because the Respondents w’^ere not the heirs of 
Rajah Juswimt Sing, and having no title themselves, 
could not be admitted to contest the title of the Ap- 
pellant or disturb his possession. 

On the part of the Respondent it was submitted 
that the Decrees of the Sudder Adawlut ought to be 
affirmed for the following reasons 

I. Because the Wusseeyut-namah adduced by the 
Appellant was an instrument fabricated by the Appel- 
lant, or if not fabricated, was an instrument the 
Ranee was incompetent to make, and the alleged title 
of the Appellant by descent was wholly unfounded. 

II. Because the title of the Respondents, as eo- 
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heirs or successors to the deceased Banee was fully 
established, 

Mr. Miller, Q. 0., Mr. Wigram, Q, C., and 
Mr. Jackson, for the Appellant. 

Mr. Serjeant Spankie, Mr. E. J. Lloyd, and Mr. 
Edmund Moore, for the Eespondents. 

The Right Honourable Dr. Lushington : 

This Appeal is preferred against three Decrees of 
the Court of Sudder Adawlut, bearing date the 19th 
of January 1825, confirming three Decrees made by 
the Provincial Court of Patna on the 19th day of 
Eebruary 1823. The property involved in these suits 
appears to be very considerable, and, on the death of 
the last possessor, the Ranee, the ■widow of Justount 
Sing, became the subject of litigation, and gave rise to 
the three suits already mentioned. 

It is not necessary to enter into the particulars of 
these suits, further than to say that the Respondents 
claim, in various proportions, the whole property, as 
heirs of the Rajah last in possession. 

The present Appellant, Keerut Sing, claims this 
Zemindary upon several grounds. First, by virtue of 
a Wusseeyut-namah, or deed, from the Ranee, the widow 
of the Rajah Juswunt Sing, the last proprietor, who 
died in possession of the property. This deed bears 
date the 5th of July 1813, the Rawee having died her- 
self on the 26th of October 1818. Secondly, the Ap- 
pellant alleges himself to be a relation of the late 
Rajah, though not, as admitted at the Bar, the nearest 
relative. Thirdly, he claims as in possession, denying 
that the Respondents, the Plaintiffs in the Courts 
belo'w, have made out their title. Both Courts have 
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pronounced against liis claims, and in favour of the 1839 . 
Respondents kh^t 

It may be expedient, in the first instance, to exa- 
mine his title under the alleged deed, because, if the 
deed were validly executed, by a person having a legal and others, 
authority so to dispose of the property, all other 
questions would be unnecessary, and in considering 
the title preferred under the deed, the power of the 
Ranee so to dispose of the property is obviously the 
first consideration, for if that question, be determined 
in the negative, none can arise as to the execution. 

Then as to the power of the Ranee to dispose of the 
property, assuming Keerut Sing to be a near relation 
of her deceased husband, this question was put by the 

Court to the Pundits, and answered decidedly in the 
negative. 

There does not appear to be the least reason to 
doubt that this answer is a true exposition of the law 
which must govern the claims of all parties to the 
property. It is in conformity with the law as laid 
down and acted upon in former cases.* 

This doctrine too is recognized by the Judge of the 
Provincial Court, and also in his judgment of the 19th 
of Februarg 1823, and this Decree is affirmed by the 
Judge of the Sudder Dewanny Adawlut, on the 19th 
of January 1825, but without stating the law particu- 


As we are all of opinion that tiie law has been cor- 
rectly laid down, and that the Rowee had no power to 
execute a deed of this tenor, all title on behalf of the 
Appellant, as founded on this deed, necessarily falls 
to the ground ; and in this view all questions as to 

* Rajnnder Narain Rae -a. Bijai Govind Sing, ante 181 et 191. 
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the execution of the deed require no consideration. 
But as a title, on the footing of possession, has been 
set up, we have not deemed it right wholly to pass 
by the question of execution. 

Keerut Sing had been the MolMar, or general at- 
torney, of the deceased Ranes, and employed confi- 
dentially by her. Many witnesses have been exa- 
mined to prove the due execution of the deed, exe- 
cuted beyond all question, if executed at all, under 
most suspicious circumstances. We do not think we 
are called upon to pronounce the whole to be a forgery, 
neither, on the other hand, are we satisfied, on looking 
to the evidence and the discrepancies therein, that the 
whole proceeding was bona fide, so that the whole de- 
fect was the want of title in the grantor. We think 
that there is not sufficient .ground for holding that 
the Appellant was a bona fide possessor by reason of 

this deed. 

The Appellant further alleges that his possession 
should not be disturbed, by reason that the Re- 
spondents are not the right heirs. Now, first, as to 
his possession, the facts appear to be as follows : — 
The Appellant, being MokMar, as already stated, of 
the late Ranee, and resident with her on her death, 
on the 26th of October 1818, took possession of the 
property. The property was attached by Decree of 
the Judge of the city of Patna, on the 26th of P)e~ 
cemfeer 1818, with permission to any of the parties to 
institute a suit in three months. In the month of 
September 1821, that Decree was reversed by the Pro- 
vincial Court, and the Appellant restored to the pos- 
session of the property. Several suits were then 
instituted, and on the 14th of June 1822, the Provincial 
Court took charge of the property, by the appoint- 
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ment of a Sarbarakar. There was also a claim pre- ^839.^ 
ferred, on behalf of the Government, for the property, keerut 
as an escheat, but it does not appear that that claim ‘ 
was prosecuted. We are of opinion that this is not 
such a possession as can be regarded with any favour- others, 
able eye. It is not necessary to say how it should be 
dealt with if there was no title at all in the Re- 
spondents. It is sufficient to observe that, though 
doubts may exist as to the proportion in which the 
claimants should share, we think the Decrees appealed 
from are right, to the extent that the Respondents, in 
some proportion or other, are entitled to the whole 
property. As against them collectively the Appellant 
has no right at all. 

Under these circumstances we intend to affirm the 
Decrees of the Court below. There are in point of 
fact, it may be said, three Decrees of the Inferior Court, 
and three Decrees of the Superior Court, for all the 
suits seem to have been considered as one combined 
suit. Their Lordships think it right not only to affirm 
those Decrees appealed from, but also with costs. 

They do not think it necessary to enter more particu- 
larly into the evidence, inasmuch as they affirm these 
Decrees ; but they are of opinion, looking at all the 
circumstances attending the taking the possession of 
this property, and the manner in which the deed is ^ ^ ^ 
alleged to have been obtained, that it is their duty to 
affirm the Decrees with costs, and to discourage such ^ 

attempts to take property from the right heirs by A 
doubtful deeds of gift and erroneous assertions of heir- 
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A suit having been instituted by some of descendants of a 

deceased Bajali for possession of bis property, held under an alieged 
Wusseey^Lt-namaliy or deed of gift, proclamation was made, by ^ oidei ot 
the Provincial Court, for all persons pretending to have any claim to the 
property in question to come in and prosecute the same j in puisuaime or 
which, the present, with another suit, was instituted. The Provincial Oouit, 
being of opinion that the Wusseeyut-noAnah was not authentic, passed a 
Decree, declaring for the right of succession and inheritance to be among 
the several claimants, and, pursuant to Regulation III., 1793, s. 13, speci- 
fied the shares to which they were res]iectively entitled. An Appeal was 
interposed to the Sudder, by one of the co-sharers, on the ground that 
the property was a rajf and indivisible, and ought to have been decreed^ to 
him, as nearest in descent from the Bajalif but no fresh evidence, respecting 
the nature of the property, or the claim of the entirety, as permitted by the 
practice of the Sudder Court, was produced. The Decree of the Provincial 
Court was affirmed by the Sudder, and, on appeal to Her Majesty in Coun- 
cil, the Judicial Committee upheld the decision of both Courts below, being 
of opinion that all parties knew, and acted on the knowledge, that the suits 
were not only to decide upon the claim under the W usseeyut-namali, but to 
determine also what parties were entitled to the property, the subject Of the 
suit, and dismissed the Appeal with costs. 

In reviewing proceedings of the Native Courts in India, where the Hindoo 
or Mahomedan law is the rule, and the form of pleading wholly different 
from that in use in Courts where the law of England prevails, the Judicial 
Committee will look to the essential justice of the ease, witliout considering 
whether matters of form have been strictly attended to. 

The cireumstances under which this appeal arose are 
fully detailed in the preceding case. The Appellant, 
GMrdharee Sing, was dissatisfied with the mode of 


* Present : Members of the Judicial Committee , — ^Lord Brougham, 
Mr. Justice Bosanquet, Mr. Justice Erskine, and the Right Honour- 
able Dr. Lushington. 

Pri^y Councillor,— Assessor, Sir Edward Hyde East, Bart, 
t Reported 4 Maenagh. Sud. Dew. Reps. 9. 
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distribution adopted by tbe Provincial and Sudder De- 
erees, and appealed to Her Majesty in Council, insist- ghird 
ing that the Decree ought to be reversed or varied for sing 

. Vs 

the following reason : — koolah 

Because the property in dispute constituted a raj, and othf 
which by law descends from ancestor to heir in suc- 
cession, and because the Appellant was the eldest 
hneal descendant and heir of Rajah Kanik Chund, by 
whom the raj was first acquired. 

The Respondents contended that the Decree was just 
and proper, and ought to be maintained for the follow- 
ing reasons 

I. Because the claim of the Appellant to the whole 
of the Zemindary by Rajah Juswunt Sing, on the ground 
of the same constituting a raj, was untenable, and 
contrary to the Bewustas %f the Pundits. 

II. Because the Appellant, as one of the descendants 
of Mya Ram, the son of Boodar Sing, was, according 
to the same Bewusta, only entitled to a two-ana or 
eighth share, the remainder being divisible in manner 
and among the parties mentioned in the Decree of the 
Provincial Court. 


Mr. Miller, Q. C., Mr. Wigram, Q. C., and 
Jackson, for the Appellant, 

Urged the reason above given, and insisted that the 
Decrees pronounced by the Provincial Govxt at Patna, 
and the Sudder Adawlut, declaring the Respondents 
to be respectively entitled, on a division of the raj, to 
the shares above declared, could not be maintained, as 
there had been no issue between the Appellant, (rMrc?- 
haree Sing, and the Respondents, the parties to the 
present appeal ; tha,t the only question which had been 
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actually in issue "was, wlietlier Keerut Sing was entitled 
to the raj, by virtue of the Wussepyut-namah, and that 
their claims not having been put in issue in the suit, 
the Decree could not stand. Trimleston v. Lloyd.* 
They further insisted that by the course taken by both 
the Provincial Court and the Sudder, the Appellant 
was prevented from producing* evidence to establish 
his claim as sole heir to the raj. They also cited and 
referred to Strange’s Hindoo Law, vol. i. 175, and 
Eegulation XI. of 1793. 

Mr. Sergeant SpanMe, Mr. E. J. Lloyd, and Mr. 

Edmund Moore, for the Eespondents, 

Submitted that it was notorious that all parties 
knew, and acted upon the knowledge, that the suits 
were not only to decide the claims of Keerut Sing, but 
also to determine how and in wdiat proportions the 
parties claiming were entitled, as heirs of the deceased 
Rajah, to the succession of the raj ; that this was ap- 
parent from the fact of the proclamation for the heirs 
to come in, which was 111 conformity to sect. 13, Ee- 
gulation III. of 1793 ; that the claim now set up w’-as 
evidently an after-thought of the Appellant’s, as no 
mention had been made till after the Decree, giving the 
Appellant, Ghirdharee Sing, a two-ana share only in 
the succession of the property/ being a raj and indivi- 
sible; it was also remarkable that this objection had 
not been taken in the Appellant’s case. They argued 
also that the second objection was untenable, inasmuch 
as Ghirdharee Sing, when he appealed from the Pro- 
vincial Court, might have produced evidence to establish 
his exclusive right to the raj, if he possessed any. 

*1 Bligh, N. S. 427. 
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Rajah Juswunt Sing was the last male possessor of 
this property, which forms the subject of the present 
Appeal. He died in the year 1801. Upon his death, 
the Ranee, his widow, obtained possession, being en- 
titled by law to a life estate. In October 1818, she also 
died, and then commenced the litigation which has 
produced the Appeal now to be decided. 


Their Lordships have already disposed of another 
appeal relating to the same property, to the particular 
circumstances of which it will not be necessary to 
advert, though some of the facts must be stated to 
render the judgment now to be given more intelligible. 

Upon the Ranee’s death, several persons preferred 
claims to the property. Keerut Sing founded his title 
on an alleged Wusseeyut-namah, or deed of gift from 
the deceased Ranee, averring also that he was a near 
relation. He being Mohhtar, and resident with the 
Ranee at the time of her death, immediately took pos- 
session of her estate and property. Some of the other 
claimants having disputed Keenit Sing’s right, upon 
which disturbances arose, the Judge of the City of 
Patna, by Decree dated the 26th of December 1818, 
attached the property, giving to any of the parties per- 
mission to bring a suit ; but in September 1821, such 
Decree was reversed, and Keerut Sing again put in pos- 
session, the other claimants being left to their remedy 
by regular suit. 

On the 20th of December 1821, Koolahul Sing HlQdi 
his plaint in the Provincial Court of Patna against 
Keerut Sing, and in this proceeding he alleged that 
the hereditary right of succession to the property 
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attached to the descendants of hal Sing, his grand- 
father, and to the descendants of Kulal Chund, the 
grandfather of the grandfather of Gifddi.ciT6& Sing, in 
proportion of a moiety to each branch. 

On the 31st of DecQmhcT in the same year 1821, 
Ghirdharee Sing filed his plaint against Keerut Sing, 
and therein he claimed the whole by descent, alleging 
also a Wusseeyut-namah made to him by the Ranee, 
transferring the property. 

On the 23rd of May 1822, the suit of Ghirdharee 
Sing having been called before the Court, the Judge 
issued an order that proclamation should be made for 
all persons pretending to have any claim to the pro- 
perty of the deceased Ranee, to appear in six weeks, 
and prosecute their claims ; such order purporting to 
be made in pursuance of section 13, Regulation III. 

of 1793. 

On the 24th of August 1822, Neemdharee Sing 
•filed his plaint against Keerut Sing, and therein he 
stated himself to be the younger brother of Ghirdharee 
Sing ; h.e alleged, that according to the custom and rule 
of the family, the youngest brother ought to succeed to 
the raj and musmid, farther averring, that if his 
claim on the groiind of custom should be rejected, the 
property should be divided equally among the heirs. 
In those three suits each of the Plaintiffs produced 
documentary evidence ; Ghirdharee Sing also examined 
witnesses. Keerut Sing, the Defendant, filed several 
documents, and examined some witnesses. 

In jPeferttury 1823, the Collector of Bahar Sled a 
clhim for the property on behalf of the G-overnment, 
on the presumption that none of the claimants could 

Gn the questions of law which arose 
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in the various suits, the Coitrt took the opinion of the 

Pundits, and on the 19th of February 1823 proceeded ghird- 

^ haree 

to deliver Judgment in all the three suits. By the sing 
Decrees then made, the Court pronounced against all kocl’ahul 
pretensions of Keerut Sing, the Defendant, and di- and others, 
mded the property into two parts, giving one part to 
the descendants of Mya Ram, the other to the de- 
scendants of Doolab Sing. The effect of this Decree 
was to give an eighth part of the whole to Ghirdharee 
Sing, another eighth to Neemdharee Sing, and one 
quarter to KoolaJud Sing and others who were the heirs 
of Miingul Butt. 

From these Decrees there were four Appeals to the 
Sudder Dewanny Adawlut, three by Keerut Sing 
against each of the three original Plaintiffs, and one 
by Ghirdharee Sing against Koolahul Sing and others 
entitled to shares by the Decrees of the 19th of Feb- 
ruary 1823. 

The Decrees were severally affirmed by the Sudder 
Dewanny Adawlut, the last of which forms the subject 
of the present appeal. 

The first objection raised on behalf of the Appellant 
is, that, in the Court below, some of the questions 
which have been determined by the Decree were^^ ^ ^ 
never put in issue, and that in consequence the Appel- 
lant is aggrieved, not by this omission only, but by 
being deprived of the opportunity of producing evi- 
deuce material to support his case. But their Lord-^^^^ ^^ ^ 
ships are of opinion that this objection is in both 
respects void of any solid foundation. In reviewing v 
the proceedings in IwiZicE, whence the appeal is brought,^ 
the Courts where the Hindoo and Mahomedan Daws 
are the^^^ r^ and where the forms of Reading are 
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wholly different from those in use in Courts where 
the law of England prevails, this Court must look 
to the essential justice of the case, without considering 
whether matters of form have been strictly attended 
to. 

The objection is, that in the Court below the only 
questions really put in issue were whether Keerut Sing, 
the Appellant in the former Appeal, was entitled to the 
raj by virtue of the deed of gift, or otherwise, and that 
the claims of the parties to the present Appeal were 
not directly put in issue. But it is quite manifest 
from the whole course of the proceedings, that all 
parties well knew, and acted upon the knowledge, that 
the suits were not only to decide upon the claims of 
Keerut Sing, but to determine also what parties were 
entitled to the property the subject of the suit. The 
parties legally must be presumed to know the Regu- 
lations of the East India Company on this subject. 
But the ease is not left to that presumption ; for on 
the 23rd of Mag 1822, as has been already stated, the 
Court, in the very suit where the present Appellant 
was Plaintiff, directed, in conformity with section 13, 
Regulation III. of 1793, proclamation to be made for 
all persons to come in who had any claim to prefer to 
this property. It is wholly impossible therefore that 
the Appellant could be ignorant of the nature of the 
proceeding, nor do w^e find any objection raised by him 
until after the Decree had been pronounced, giving 
him but a small share of the property he claimed. 
Nor does the objection that the Appellant was pre- 
vented from adducing evidence which might have 
supported his case, stand upon any more solid foun- 
dation ; for eyen supposing that he or his advisers la- 
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botired under any mistake whilst tlie proceedings were 
pending in the inferior Court, it is manifest that the ghird- 

, . HAKKE 

Decree of the inferior Court at once brought the sing 
matter to their knowledge, from their own complaint, koolahul 
that when the cause got into the superior Court, the andothers. 
Sudder Dewanny Adawlut, they were well aware of all 
possible difficulties arising from any omission ; and yet, 
though the Court is in the habit of receiving fresh 
evidence, and actually did receive it in this case, the 
Appellant, though in the petition of Appeal he has 
stated this as a ground of complaint, never petitioned 
the Court to admit an}’" additional evidence, nor has 
at any time attempted to specify what evidence could 
be brought forward. 

The objections then being of no weight, the points 
in the case are few and simple. It has been con- 
tended that this raj is an indivisible raj, and that the 
Appellant is, as heir, entitled to succeed to the whole. 

Now both the Courts below were of opinion that the 
evidence produced wholly failed to establish the posi- 
tion that this raj was indivisible, the onus of pi oof 
under the circumstances clearly lying upon the Appel- 
lant. The course of possession and enjoyment is most 
distinctly opposed to such a claim. The property had 
been held jointly, or, as it is termed in the judgment 
of the Court below, in coparcenary, and ^ 

through whom the Appellant makes his claim, had 
himself, upon a former occasion, set up a title to the 
property, entirely inconsistent with the judgment 
the Court. Nay, even the Appellant himself, at^^ 
the commencement of these proceedings, filed a docu- 
ment, in conjunction with the Eespondent, setting 
forth a joint claim. Any claim, on the ground o£^^^ 
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1840^ adoption, falls to the ground, for nearly the same 
ghird. reasons, as well as for the defect of proof. 

Under these circumstances, their Lordships are of 
koolIhul opinion that the Appeal must be dismissed, with 


SING 

and Others. 


costs. 
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On Appeal from the Supreme Court of Judicature at 

Fort William in Bengal. 

Insolvency — ’Right of a creditor to funds not available for all — General 
prayer — Right to specific relief under — Practice. 

The principle that one creditor shall not take a part of the 

fund 'v\^hich otherwise would have been available for the payment 

of ail the creditors^ and at the same time be allowed to come 

in pari passu with the other creditors, for satisfaction out of the 
remainder of that fund, does not apply, where that creditor obtains by 
his diligence something which did not, and could not, form a xiart of that 
fund. 

^ The Orphan Chamber of 'Batavia, being the executors of a foreign cre- 
ditor in the island of Java, by their agent in Calcutta, proved the amount 
of their whole debt against the estate of A. B., who had been declared 
insolvent under the Indian Insolvent Act, 9 Geo. IV., c. 73., and after 
making such proof, and receiving the dividends upon the whole debt, insti- 
tuted a suit in the island of Java, to recover a plantation or estate there, 
held by one of the insolvents as trustee for the firm of A. B., and C. B., 
in equal shares ; to -which suit, the assignees of the insolvent appeared as 
Defendants, but judgment was given in favour of the creditor, and for 
the sale of the estate for his benefit ; the i^roceeds of -which amounted 
to three-fifths of his whole debt. The assignees of A,. B., filed a bill 
on the ecinity side of the Supreme Court at Calcutta, against the 
agent of the foreign creditor, resident within the jurisdiction, praying 
that the dividends might be refunded, and that the Defendants might be 
restrained by injunction from receiving any further dividends, until all 
the other creditors Tvere put on an equal footing with the creditors at Java, 
the Defendant demurred, and obtained judgment against the assignees. 
Held, on Appeal, by the Judicial Committee, that the estate in Java, 
not passing to the assignees under the assignment, did not form any part of 
the fund that was available for the benefit of the general creditors, and that 
the creditor was therefore not bound to refund the dividends, nor ought 
to be prevented from receiving any future dividends, provided he did not 
receive more than 20s. in the pomid upon his whole debt. 

But the bill having stated that the creditor had also instituted proceedings 
against certain debtors of the insolvents at BencooXen y held, that the as- 

HIS was an Appeal from a judgment on the equity 
side of the Supreme Court of Judicature at Fori 

"" Present : Members of the GommUteef--Mxf 

Parke, Mr. Justice Bosanqnet, Mr, Justice Erskine, and the Right 
Honourable;; Dr... Eushington.N'\:-.'^' . 

Privy Councillor, Edward Hyde East, Bait. 
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simees were entitled, under the prayer for general relief, to an inannction 
to^stay the receipt of further dividends until the proceedings at Bencoolen 

were abandoned. 

fnder the prayer for general relief, specific relief ^ 

different description from the specific relief prayed for by biU , ^0™®^ 
the bill contains charges, putting material facts in issue, which wil. s s 

tain sneh relief. 


William in Bengal, in a suit in wliich the Appellants 
were Plaintiffs, and the Respondent the Defendant. 
The Appellants were the surviving assignees of the 
ioint estate and effects of John Palmer, Greorge Alex- 
ander Prinsep, William Primep, and Charles Barber 
Palmer, formerly of Calcutta, merchants and agents, 
trading under the firm of Palmer & Co., who in the 5 ear 
1830 were declared insolvent, under the Indian Insol- 
vent Act, 9 Geo. lY., c. 73. 

The bill, which was filed on the 11 th January 1837, 
stated, that the insolvents, on the 4th J mvuary 1830, 
duly filed their petition of insolvency in the Court 
established at Calcutta for relief of insolvents, and 
assigned and conveyed the whole of their estate and 
effects to the common assignee of the said Court, who 
by order of the Court afterwards duly assigned over 
tlie same to certain persons as special assignees, of 
wliom some had. since died, and others had been re- 
moved bv order of the Court, leaving the Appellants, 
Dwarhananth Tagore, and Anshootosli the only 

surviving and continuing assignees, and that the 
Appellant, Cockerell, had been subse- 

quently appointed an assignee by order of the Gourt ; 
wherebv the whole of the estate and effects of the 
insolvent firm had become vested in the Appellants : 
that on the 22nd January 1836, John Palmer died ; and 
that the surviving insolvents were afterwards, by two 
several orders of the Court, duly discharged from 

That the insolvents in due course filed 
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the schedule of their debts aud assets, and that 
amongst other claims set forth was a debt or sum of cockekell 

V, 

2,52,460 sicca rupees, being the balance due from the dickens. 
insolvent firm to the estate of one Oavorhe Manuh, 
(formerly an Armenian merchant, an inhabitant of 
Batavia, within the territories of the King of the 
Netherlands,) who died at Batavia, in the island of 
Java, on the 2nd October 1827, having made his Will 
according to the laws of that island, and constituted a 
certain public body or institution there (out of, and 
not subject to, the jurisdiction of the Court), called the 
Orphan Chamber of Batavia, executors and trustees of 
his Will. That the testator bequeathed the residue of 
his real and personal estate to his brother, Malcum 
Mmmk, formerly of Calcutta, and since deceased, and in 
case of his death in the lifetime of the testator, to the 
heirs of the next of kin of the said Malcum Manuk. 


The bill then proceeded to state, that Gavorke 
Manuk died, possessed of very large property, suflB- 


cient to pay all his debts and legacies : that shortly 
after his death, and before the arrival of any authority 
or power from his executors, the Orphan Chamber, 
James Wier Hogg, the then registrar of the Supreme 
Court, on the 29th January 1828, obtained adminis- 
tration, with the Will annexed, to the goods of Gavorke 


Manuk, and got in effects of the testator within the 
jurisdiction of the Court to the amount of 4,84,000 
rupees : that the Orphan Chamber being dissatis- 
fied thereat, transmitted powers of attorney to the 
firm oi Palmer & Co., empowering them jointly or 
severally to apply for administration of the goods of 
the testator. That William Prinsep, on the 28th 


April 1829, obtained accordingly such administration, 
with the Will annexed, and received from the 

2 B 2 
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registrar, 1,85,147 rupees, 14 anas, 10 pice, part of 
tlie testator’s estate, leaving in the hands of the re- 
gistrar, 2,98,202 rupees, being the amount of se- 
veral legacies directed in the Will to be paid into the 
hands of the ecclesiastical registrar for the time being. 
That William Prinsep entered into the administration 
of the estate, got in assets, and paid them into the 
hands of the firm of Palmer & Co. That at the date 
of filing the petition of insolvency, there was due to 
the estate of Oavorhe Mamilc from the firm of Palmer 
& Co., as such constituted agents, the said sum of 
2,52,466 sicca rupees. 

That Malciitn Manuh, the sole residuary legatee, died 
on the 20th of February 1826. in the lifetime of the 
testator, leaving four sons and three daughters, infants 
under the age of twenty-one, who were Defendants 
in the suit. 

The bill then stated, that after the insolvency of Pal- 
mer & Co., the letters of administration to Mr. Prinsep 
were cancelled ; and that on the 23rd of August 1831, 
fresh letters of administration were granted to J. W. 
Hogg, with the Will annexed ; and that afterwards the 
Defendant Dickens became, and then was, the sole 
personal representative of Gavorke Manuk, deceased, 
within the jurisdiction of the Supreme Court, and was 
in possession of assets amounting to 75,000 rupees. 

That Hogg, on the 29th August 1831, received 
from the Plaintiffs, and their then co-assignees, a 
dividend of 5 per cent, on 2,52,466 sicca rupees, 
appearing in the schedule to bo due from PaZmer & Co. 

amounting to 12,623 rupees ; and 
that PmotiZi and his successors in office, had 

received other dividends, which, inclusive of the divD 
dehd paid to amounted to 71,793 rupees. 
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That the insolvent firm, at the time of its insol- 
vency, was possessed, jointly with the firm of Sir Cockerell 
Charles Cockerell & Co., of London, of the beneficial dickens. 
interest in a large xolantation in the island of Java, 
purchased and carried on for account, and with the 
joint funds of the two firms of Palmer & Co., and 
Cockerell & Co., but in the sole name of John 
Palmer, for the joint benefit of the two firms in equal 
shares. 

That the Plaintiffs directed their agents at Batavia 
(after the insolvency of Palmer & Co.) to take posses- 
sion of the plantation, and dispose of it for the benefit 
of the creditors of the insolvent firm, and remit the 
proceeds to the assignees for distribution. That 
although the administrator at Calcutta had received 
dividends on a debt due from the insolvent there, the 
Orphan Chamber of Batavia, though apprised of the 
receipt of such dividends, did, on the 20th March 
1833, cause a suit to be commenced in one of the 
Courts in the island of Java, against John Palmer, 
and caused the whole of the plantation and estate in 
Java to be sequestered for the debt of 2,52,462 rupees. 

That although the assignees appeared and defended 
the suit so instituted, the Court at Batavia, on the 
25th 1835, condemned John Palmer to pay the 

said debt of 2,52,460 rupees, with interest, and declared 
the plantation so sequestered to be liable to execution. 

That on appeal to the Supreme Court at the 

Decree was affirmed, and on the 10th Morc/i 1836, 
plantation was publicly sold, and the proceeds of sale, 
after expenses paid, amounting to about 1,50,134 
rupees, were paid over to the Orphan Chamber, as exe- 
cutors of Gavorke Manuk. That this sum greatly 
ceeded the rateable dividend on the 2,52,460 
and of all dividends which were likely to be declared. 
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That process had been served also by the resident 
of Bencoolen, in the island of Sumatra, upon cer- 
tain debtors to the estate of Palmer & Co., endea- 
vouring thereby to enforce execution of the Decree of 
the Court of Batavia upon such debtors ; whereby the 
Plaintiffs were unable to realize large sums due from 
such debtors. 

That in consequence of the sale of the plantation 
in Java, towards satisfying the claim of the Orphan 
Chamber upon the insolvent firm, notwithstanding 
Cockerell & Co., were entitled to an equal share, and 
interest in the plantation, the firm of Cockerell & Co. 
had since claimed to prove against the insolvent estate 
76,500 rupees, being the moiety of the value of the 
plantation. 

That the Plaintiffs gave notice to Dickens of all these 
proceedings in Batavia, and requested him to refund 
the amount of dmdends paid in Calcutta, being divi- 
dends on the debt for which the plantation had been 
sold, and the produce of which sale greatly exceeded 
the amount of such dividends. That Dickens and 
the representatives of Malcum. Manuk were subject to 
the jurisdiction of the Court ; but that the Orphan 
Chamber was not. 

The bill prayed that the administrator might refund 
to the assignees the sums received by his predecessor 
and himself, and that the sum so refunded might be 
decreed applicable for the rateable benefit of the 
other creditors of the insolvents ; that he might be 
restrained from receiving future dividends, until the 
other creditors of the firm had received dividends on 
their respective debts, proportionate to, and in like 
rate to the sum realized on the debt of 2,52,460 ru- 
pees by the sale in Java i and for such further and 
other relief as the nature of the ease should require. 
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To this bill the Defendant, Dickens, denaurred, 1840 . 
first stating generally that the complainants had not cocke^ll 
made a case entitling them either to discovery or dickens. 
relief, then setting out special grounds of demurrer, 
as follows : — 

1 st. That it appeared by the bill that the public 
body called the Orphan Chamber of Batavici. wei’e 
the executors of Oavorke Manuk, and, therefore, as far 
as assets belonging to his estate within the jurisdiction 
of the Supreme Court were concerned, the Orphan 
Chamber were bound by the laws applicable to the 
case within such jurisdiction, and also by the laws 
relating to insolvent debtors, which were in force in 
the city of Calcutta, as also by the acts of the late 
insolvent firm of PalwieT & Co. ; and who were shewn 
by the bill to have been the duly-constituted agents of 
the Orphan Chamber, and by which laws, and also by 
the acts of the late firm ot Palmer & Co., as appear- 
ing by the bill, the Plaintiffs were not entitled to the 
relief prayed. 

2 nd. That it appeared by the bill, that the Court of 
Justice at Batavia was a foreign Court of Law, beyond 
the jurisdiction of the Supreme Court, and not re- 
cognizing nor bound by the law w-hich such Court ad- 
ministers ; yet that the said bill sought relief by reason 
of the decision of the Court of Batavia, over which 
decision the Supreme Court had 110 control. 

3id. That the Plaintiffs, by their bill, sought to 
make the estate of Gavorke Manuk, then in the hands 
of the Defendant, liable to pay a debt or claim of the 
firm of Sir Charles Cockerell & Co. against the Plain- 
tiffs ; which, by the Plaintiffs’ own showing, appeared 

to be a claim disputed by themselves. 

4th. That it appeared by the bill, that the Orphan 

Chamber, through their attornies, obtained, 
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COCKERELL Gavofke Manuk, deceased, and thereby submitted to 
Dickens, the laws and jurisdiction of such Court in regard to 
such goods ; yet that the Plaintiffs, as the assignees of 
Palmer & Co., sought by their bill to call in question 
such submission on the part of the Orphan Chamber. 

5th. That it appeared by the bill, that the Orphan 
Chamber refused to reeogni.?:e the validity of the law 
and practice of the Court at Calcutta, applicable to 
the administration of the effects of Gavorke Manuk, 
which were within the jurisdiction of such Court, and 
thereby prevented any equitable adjustment of ac- 
counts with the Orphan Chamber. 

The demurrer was argued on the 13th November 

1837, and the Supreme Court, having taken time to 
deliberate, pronounced judgment on the 2nd March 

1838, allowing the demurrer, and dismissing the bill. 

From this judgment the Plaintiffs appealed to her 

Majesty in Council, submitting that the judgment 
ought to be reversed, and the demurrer overruled, for 
the following reasons : — 

I. Because it is contrary to the rules and principles 
which regulate the distribution of the property of 
bankrupts and insolvent debtors amongst their cre- 
ditors, to permit any such creditor, having no special 
security or lien for his debt, to enforce payment 
thereof out of property from which the other cre- 
ditors are excluded, and also in respect of the same 
debt to participate in competition with such other 
creditors in the general assets, and therefore inasmuch 
as the Orphan Chamber, as the personal representative 
of the testator, Gavorke Manuk, had received in Java, 'bj 
of their judgment in the Court there, a greater 
^ towards satisfaction of the debt due to the tes- 

than they could have obtained by divi- 
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(lends under the insolvency, the Respondent, Theodore 1S40. 
Dickens, as the like personal representative of the Cockerell 
testator, ought not to have received in respect of the dickens. 
same debt the dividends which have erroneously been 
paid to him, and ought to refund the same. 

II. Because, even if the personal representatives of 
Gavorke Manuk were entitled to receive any dividends 
out of the insolvent estate, in respect of the debt due 
to the estate of Gavorke Manuk, such dividends ought 
to have been computed and paid upon the balance of 
such debt only, after deducting what was recovered by 
virtue of the judgment in the Court of Batavia ; and 
inasmuch as such dividends have been paid upon the 
whole debt, the Respondent, Theodore, Dickens, ought, 
in any event, to refund the difference or excess be- 
yond what he ought to have received, and ought to be 
restrained by injunction from receiving any further 
dividends until the other creditors shall have received 
dividends in proportion to those which have been 
received by or on account of the testator’s estate. 

The Respondent, on the contrary, contended that 
the judgment ought to be affirmed, and the appeal 
dismissed, for the following reasons : — 

I. Because the Appellants have not, in and by their 

said bill, stated or made such a ease as entitles them ’ 

in equity to any discovery or relief, as is thereby^^^ 
sought and prayed from or against the Respondent. 

II. Because, in particular, it appears by the bill, 

that the dividends, which have been paid on the debt^^ ^^^^^^^ 
due from the insolvents to the estate of ^ 

Manuk, which dividends the bill seeks to have^^^^^^^^ 
refunded, were at the time rightly due and properly 
paid to the Respondent, and the claim now set up by r 
the Appellants to have those dividends refunded^ ap- 

.t V t ' 
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pears by the bill to be founded on the fact, that the 
Orphan Chamber of Batavia, being a foreign creditor 
of the insolvent subsequently to the payment and re- 
ceipt of those dividends, recovered certain immoveable 
or real property belonging to the insolvent in a foreign 
country, that is to say, in the island of Java, within 
the territories of the kingdom of the Netherlands, 
which property, according to the decisions of Courts 
of competent jurisdiction in that foreign country, did 
not pass to the Appellants by the assignment made on 
the insolvency of Palmer & Co., and to which pro- 
perty the Appellants, after a contest in those Courts, 
were unable to establish any claim. 


III. Because it is not alleged, nor does it appear in 


or by the said bill, that any further dividends will be 
paid on the said insolvent’s estate, under the said in- 
solvency, nor have the Appellants, in and by their said 
bill, stated or made such a case as entitles them to 
restrain the Respondent from participating in further 
dividends on the said estate, if any such shall be de- 
clared ; and because, at all events, the case made by 
the Appellants did not entitle them to any relief by 
• bill on the equity side of the said Supreme Court. 


Mr. Wigram, 


Q. C., Mr. Deacon, and Mr. Cocker ell, 


for the Appellants. 


The first question for the consideration of the Court 
is, whether the plantation in Java, which we shall 
treat as real estate, did not pass to the assignees of 
Palmer & Co., under the provisions of the Indian 
Insolvent Act. 


2ndly. Whether, supposing such real estate did 
not pass to them, the Orphan Chamber were justified 
in taking it in execution, after their agents m Cal- 
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ciitta liad proved against the estate of Palmer & Co. 1840. 

^ V ^ 

for the whole amount of the debt due from that firm, Cockerell 
and had received dividends on the amount so proved. dickens 

Srdly. Whether the Eespondent, Dickens, as the 
administrator of Gavorke Manuk, and the agent of the 
Orphan Chamber, is not bound to refund such divi- 
dends, and whether a bill in equity is not the proper 
proceeding for that purpose. 

•ithly. Whether the Appellants are not entitled 
to an injunction, restraining the Respondents from 
receiving any future dividends from the estate of 
Palmer & Co. until all the other creditors of that firm 
are put upon an equal footing with the Orphan 
Chamber, in respect of the proceeds received by them 
from the sale of the estate at Java, or by their pro- 
ceedings at Bencoolen. 


I. We submit, that the estate at Java passed to the 
assignees under the insolvency of Palmer & Co. The 
assignees, under the Indian Insolvent Act, 9 Geo. TV., 
e. 73,* take all the property of the insolvent, both 
real and personal, to the same extent as the assignees 
under an English fiat in bankruptcy. For by the 
26th section of that Act, it is declared, that every 
such assignment shall have the effect of conveying or 
transferring to, and of vesting in the assignee or assig- 
nees, who shall have been appointed by the Court, and 
named in the assignment, the whole estate and effects, 
real and personal, and all rights, duties, claims, choses 
in action, interests and property whatsoever, which, at 
the time of executing the assiginnent, shall belong to 

* TMs Act was continued by 2 and 3 Wm. lY., c. 43, to Ifarcfe 
1836, and after being amended by 5 Wm. IV., c. 79, was furtber con- 


tinued by 6 and r TFm. IV., e. 47, to 1st Afm-cfe 
tbenee to the end of tbe next session of Parliament. 
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the insolvent or insolvents, either solely or jointly, 
COCKERELL with ally other person or persons, or which shall come 
Dickens, to or be required by him, her or them, or to which he 
shall be or become entitled in reversion, remainder, or 
expectancy, before the Court shall have made an 
order for the discharge of such insolvent or insol- 
vents, &c. By section 23, also, the insolvent is re- 
quired forthwith to put the assignees in possession of 
his estate and effects. There is no question, therefore, 
but that the property in Bencoolen, consisting of out- 
standing' debts due to the estate of Palmer & Co., 
ivmuld pass to the assignees, not only under the statute 
law of England, but also according to the principles 
of universal jurisprudence, and the comity of nations. 
This doctrine is clearly laid down by Dr. Story hi his 
Conflict of Laws,* where all the authorities are col- 
lected. And we submit it is equally clear, that the 
estate in Java might have been reached by the as- 
signees, if the Orphan Chamber at Batavia had not 
interposed and seized it in execution for their own debt. 
[Sir Edward Hyde East : The right to the estate 
might pass, but not the possession, to the assignees.] 
It is laid down by Mr. Burge, in the third volume of 
his Commentaries on Colonial and Foreign Laws,t that 
under the Bankrupt Law of England, the debtor is 
not only deprived of the possession, administration and 
disposition of his effects, but the absolute property in 
them is transferred to the assignees. Lord Eldon, 
also, in the case of Benfield v. Solomons, X says that the 
Bankrupt Laws vest in the assignees all the property of 
the bankrupt, without exception. And in the import- 
case of The Royal Bank of Scotland v. Cuthhert,^ 

t 3 Burge’s Com. 904. 

Bose, 462. 


*336-364. 
49 Yes, 83. 
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it was decided by the Court of Session in Scotland, 
that a Commission of Bankrupt vests in the assignees Cockerell 
under it, all tbe property of the bankrupt, wherever dickens. 
situate, precluding creditors in a foreign country 
from attaching, by sequestration, their debtor’s pro- 
perty remaining or situate in that country ; and that 
although the Commission may not in itself operate 
upon the heritable property of the bankrupt in such 
foreign country, yet it imposes on him a legal obliga- 
tion to execute ‘the proper conveyances, and do all 
necessary acts for transferring it to the assignees. 

The second point we have to contend for is, that, 
notwithstanding the real estate in Java might not pass 
to the assignees by the assignment, yet that the 
Orphan Chamber were not justified in taking it in 
execution after their agents at Calcutta had proved 
against the estate of Palmer & Co. for the whole 
amount of their debt, and had received dividends on 
the amount so proved. 

The aim of the legislature in all the Statutes relating 
to bankruptcy and insolvency is, that the creditors 
should have an equal proportion of the effects of the 
bankrupt or insolvent, and that creditors of every 
degree should come in upon equal terms. If a cre- 
ditor having a security, seeks to prove the whole^^ ^ 
amount of his debt pnder a fiat of bankruptcy, he^ 
must deliver up the security for the benefit of the^^ 
general creditors ; if he' insists upon retaining the 
security, he can only prove for the balance after de- 
ducting the value of his security. In the present case, 
the Orphan Chamber at Batavia— having a security 
(that is, a lien or right of process) against the estate of 
Palmer in the island of Java, aecording to the laws of 
that country ; come in, under the Indian Insolvent Act, 
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and prove for the whole amount of their debt, without 
deducting the amount of their security — namely, the 
value of that estate, which they intended to sequester, 
and to appropriate the proceeds for their own exclu- 
sive benefit. Now we contend, that the Orphan 
Chamber, when they proved their debt, ought to have 
deducted the value of the estate, on which they had a 
lien by the laws of Java. It was contrary to all prin- 
ciples of justice in the administration of assets, whe- 
ther in equity or in bankruptcy, that they should be 
allowed, first to prove and receive dividends on their 
own debt, and then proceed on their security. The 
obligation of the creditor to deduct the value of his 
security is clearly laid down in the case of Green- 
wood V. Taylor* where a mortgagee petitioned for 
the Sale of his security, and to be admitted to prove 
the full amount of his debt in a suit for the adminis- 
tration of assets ; but the Master of the Rolls (Sir 
John Leach) held that this could not be done, saying, 
“The rule in bankruptcy must be applied here. The 
mortgagee cannot be permitted to prove for the full 
amount of his debt, but only so much as his mort- 
gag;ed estate v/ill not extend to pay. This rule is not 
tounded upon the peculiar jurisdiction in bankruptcy, 
but rests upon the general principle of a Court of 
Equity in the administration of assets.” It has been 
thought by some that this decision of Sir Joliw Leach 
has been impugned by the present Chancellor in 
Mason v. Blogg,-\ which was a motion to discharge an 
order of the yice-Chaneellor ; but his Lordship’s 
judgment, which was against the motion, proceeded on 
the ground, that the order merety asserted that about 

* 1 Russ. & M. 185. f 2 Myl. & C. 443. 
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■wMeh there could be no doubt, namely, that the 
vendor had a lien, and that he was a specialty ere- cockkrell 

V, 

ditor, leaving the question quite open as to how his dickens. 
rights were to be dealt with. And his Ijordship ex- 
pressly said, that he thought the matter was not in 
such a state as to call for an opinion upon the ques- 
tion which arose in Greenwood v. Taylor. But whe- 
ther the principle Avas or was not correctly laid down 
by Sir John Leach, in regard to the right of proof in 
a creditor’s suit for the administration of assets, is 
perfectly immaterial, for in bankruptcy there can be 
no doubt that it is an invariable rule that a creditor, 
having a security upon any portion of the bankrupt’s 
property for his debt, must give up the security, if he 
prove for his whole debt, — or can only prove for the 
balance if he chooses to retain his security. There 
is a great distinction between a case of this kind, and 
where another person is security for the debt. There 
it is admitted that the creditor may prove and recover 
what he can from the surety ; but if he has any secu- 
rity or hen on the bankrupt’s property, he must de- 
duct the amount from his proof. 

There is another mode of considering this question 
—namely, that the creditor having proved for the 
amount of his debt against the estate of Palmer & Co., 
made his election to come in pari passu with the other ^ 
creditors, and to abandon any right of action he might 
have against Palmer & Co., or their estate ; upon the " ^ ; 
same principle as where a creditor proves his debt 
under a fiat in bankruptcy, he is deemed bv law to ^ 
have made his election, to take the benefit of such 
fiat, with respect to the debt so proved.* And even ^ 

6 Geo. ' a /' 
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where a creditor has two distinct demands against a • 
bankrupt, and proves only for one of them, it has 
been held, that he thereby relinquishes a pending 
action against the bankrupt for the other. 'Ex parte 
Diclcson* But in the present case, the creditor, 
after proving the whole amount of his debt, and re- 
ceiving dividends on the whole, brings an action 
against the insolvent in Java, and recovers, there no 
less than three-fifths of the amount of his debt. 

The principle we are now contending for has been 
recognized and acted upon in several cases by Lord 
Eldon. In the case of Drewry v. ThacJier,^ his Lord- 
ship says, “It is fully settled, that if this Court once 
takes on itself the administration of the assets of a 
testator or intestate, a creditor seeking, and not having 
yet obtained, satisfaction at law, shall not be suffered to 
proceed there ; it being impossible, while the decree is 
considered as a proceeding for the benefit of all the 
creditors, to permit some of them to proceed else- 
where.” So in the case of Perry v. Barker, X where a 
mortgagee had foreclosed and sold the mortgaged 
estate. Lord Eldon granted an injunction to restrain 
him from recovering the difference at law, which deci- 
sion was afterwards confirmed on re-hearing before 
Lord Erskine.^ According to these decisions, it is 
clear, therefore, that a creditor, after taking the benefit 
of a decree for a foreclosure, or for the administration 
of assets, is not permitted to sue his debtor at law. 

If the property in Java had been personal property, 
and the Orphan Chamber had been within the juris- 
diction of the Supreme Court, it is clear, from the doc- 

98. 1 3 Swanst. 544. 

r 113 Ves. 198. ; ^ 
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trine laid down in Sill v. Worsewick* Hunter v. Potts, f 
and Philips v. Hunter, % that they conld have been Cockerell 
compelled to refund the proceeds arising from the sale dickens. 
of that property. In the present case, however, it is 
admitted that the property being real property, must 
be governed by the lex loci rei sitae ; and that if the 
creditor has duly obtained possession of that property 
in an adverse suit, according to the law of the foreign 
country, he cannot be called upon to refund the pro- 
ceeds, which he has by his diligence acquired. But 
what we contend for is, that he shall not be permitted, 
after thus helping himself 'to the greatest portion of 
his debt, to take the benefit of his proof against the 
estate of Pahner & Co., and receive dividends upon 
his whole debt. The learned Chief Justice of the 
Supreme Court appears in his judgment to have been 
strongly influenced by a dictum of Lord Loughborough 
in Sill V. Worsewick,^ where his Lordship said, “ It by 
no means follows, that a Commission of Bankruptcy 
has an operation in another country against the laws 
of that country. I do not wish it to be understood, 
that it follows, as a consequence from the opinion I am 
now giving, (I rather think the contrary would be the 
consequence of the reasoning I am now using), that a 
creditor in that country, not subject to the Bankrupt 
Laws, nor affected by them, obtaining payment of his . 
debt, and afterwards coming over to this country, 
would be liable to refund that debt. If he had rek^^^^ ^ 
covered it in an adverse suit with the assignees, he 
would clearly not be liable.” In the present case, 
however, the bill was filed by the Appellant, not to 

UT. R.1S2. A ; 

§1;H. B.:693. : 

2 0 


*1H. B. 665. 
t2 H. B- 4:Q2. 

11-48 
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compel the creditor to refund any portion of his debt, 
but the dividends upon that debt, which, after re- 
ceiving the greatest portion of his debt, he ought not 
in conscience and equity to be permitted to retain. 
There is a much stronger dictum of Lord Chief Justice 
Eyre, in Philips v. Hunter,* that makes in favour of 
the claim of the Appellants ; and it is of the greater 
weight, because that eminent Judge differed with the 
other Judges upon the main question in that case. 
His Lordship there said, “ If a man use legal diligence 
in a foreign country, and obtains a preference, it can- 
not be helped, but if he afterwards comes here for a 
dividend, he shall first refund what he has so acquired 
by his lawful diligence, and come in equally 'with the 
rest of the creditors, or not come in at all. This is 
the only fair and practicable coercion that can be 
used towards creditors abroad.” The consequence 
of this reasoning , is plain, as applied to the present 
case, if the Orphan Chamber choose to come in under 
the insolvency of Palmer & Co., and insist upon 
retaining the dividends they have received, they ought 
to refund what they have acquired by their legal dili- 
gence in Java : if they refuse to do this, they ought to 
be compelled to refund the dividends, because they 
ought not to have been permitted to come in at all 
under Palmer & Co.’s insolvency. The judgment of 
lioxdi Eldon, also, in the case of Selkrig v. D avis, f is 
in entire accordance with the principle thus laid doy^n 
by Lord Chief Justice Eyre. His Lordship says, “It 
has been decided, that a person cannot come in under 
an English Commission, without bringing into the 
common fund what he has received abroad. The 

* 2 H. B. 41.^. T 2 Rose, 318, 2 231. 
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reason of that cannot be merely that all the creditors . 
under the Commission are to be put on an equal foot- Cockerell 
■ing. If he has got property (which did not pass under dickens. 
the , Commission) before he came in, whatever Chan- 
cellors may have said on the subject, they had no 
more right to call into the common fund that which 
he had got by law, and which was kept out of the 
common fund, than any other part of his property. It 
could only be, therefore, because the law did not pass 
the property of the individual coming within your 
jurisdiction, that you say to him, if you claim anything 
under this Commission you shall not hold in your hands 
the property which you have got by force of the law 
of another country. If a man choose to say, I will 
not bring into the common fund that sum which I 
have received, then let him retire.” If the Orphan 
Chamber, therefore, had got the property at Java be- 
fore they came in under Palmer & Co.’s insolvency, 
they could not of course be compelled to refund what 
they had so got, by law ; but as they got it after they 
had so come in, it would seem to follow, from this 
reasoning of Lord Eldon, that if they claim anything 
under Palmer & Co.’s insolvency, they ought not to 
hold in their hands the property which they have got 
by force of the law of another country. 

But the bill, in the present case, does not pray that 
the Respondents may refund the proceeds of the pro- 
perty at Java, but merely the dividends which they 
have received on proof of their own debt ; and this 
brings us to the third proposition, namely that 4:he 
Respondent is bound, as the executor of (?av or A: e 
Manuk, and tlae agent of the Orphan Chamber, to ^ 
refund the dividends which he had so received, and 
that a bill in equity is the proper proceeding for that 

^ 2 c 2 
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purpose. It is quite clear from tlie authorities already 
cited, that if the Orphan Chamber insist on the reten- 
tion of the property which they have acquired by their 
legal diligence in J ava, they are bound to retire from 
any claim to a distributive share under Palmer & Co.’s 
insolvency ; and if they are bound to retire from any 
such distributive share, it follows, that they ought to 
refund any dividends which they have received on 
account of such distributive share. • That they are 
not entitled to these dividends is plain, from what 
Lord Hardwicke said in a case in Wilson\<t Bank- 
ruptcy,* where an application was made to stay pro- 
ceedings against the bankrupt’s property in Scotland, 
which, although Lord Hardwicke said could not be 
done, yet he added, that if the effects there were not 
sufficient to satisfy the party’s debt, and he applied 
for a dividend under a Commission here, in that case 
he would postpone him till the rest of the creditors 
were paid in the same proportions as he had received. 
If it is contrary to equity, that the Orphan Chamber 
should retain the dividends upon their whole debt, 
after paying themselves the greatest portion of that 
debt, by their seizure of the insolvent’s property in 
J ava, it seems to be a necessary consequence of that 
proposition, that a Court of Equity will compel them 
to refund such dividends upon the same principle as it 
compels one of several legatees, who has been paid 
Ms legacy in full, and the assets prove afterwards 
deficient, to refund what he has so received, and to 
come in pari passu wiili the other legatees. f So if 
there be a deficiency to pay the debts of a testator, a 

* See Waring v. Knight, 1 Cooke’s B. L. 300. 

t Anon. 1 P. Wms. 495. Edwards «. Freeman, 2 P. Wms, 447, 
Orr V. Kaines, 2 Tes. 194. 
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legatee, who has received his legacy, is, in all cases, jS4o. 
liable to refund to creditors.* In bankruptcy, also Cockerell 
the same principle applies ; for where a creditor, diciSns. 
proving his debt under a Commission, had been paid a 
dividend upon the amount of his proof under an 
order of the Lord Chancellor, obtained by biTn for 
that purpose, and it turned out afterwards that he 
was not entitled to retain the dividends upon the 
whole amount of his proof. Lord JEldon said. Upon 
a petition of the assignees, praying that the creditors 
might be ordered to refund ; that there could be no 
doubt of the authority of the Court to recall the divi- 
dends, and that the practice had been long established. 

Ex parte Biirn-.f So, where a proof was ordered to be 
expunged, but, before the order was made, the cre- 
ditor had received dividends upon the proof, an 
order was made by Lord Eldon, that he should refund 
the dividends to the assignees, upon a petition pre- 
sented by them for that purpose. Ex parte Dewdney.X 

The fourth proposition we contend for is, that the 
Appellants were entitled to an injunction, restraining 
the Eespondents from receiving any future dividends 
from the estate of Palmsr & Co., until all the other 
creditors of that firm were put upon an equal footing 
with the Orphan Chamber, in respect of the proceeds 
received by them from the sale of the estate at Java, 
or by their proceedings at Bencoolen. The learned^^^^^^^^^^^^^^^^^ 

Chief Justice of the Supreme Court at Giotctata, m k 

deciding against the species of relief prayed by the 
bill, observed, that no mention was made in the bill 


Noel Robinson, 1 Vern. 94, 460 ; E 
2 Ventr. 360 ; Davis v. Divis, Dick. Rep. 32 
Anstr. 113 ; Newman y. Burton, 2 Tern. 205. 
>t2:.Rose^ 55,;:' A 


.ges v: Waddington, 
Hardwicke u. Mynd., 

t,:2;'RQse,; 59,^': note,;';;: 
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1S40. for any further dividends being likely to arise, but 
COCKERELL that tlic relief, ■which the complainants asked by in- 
DicKENS. junction, "was founded entirely on the assumption, that 
the dividends were improperly paid, and ought to be 
refunded. But we submit that the very statement in 
the bill, that there were outstanding debts bmng to the 
estate of Palmer & Co. at Bencoolen, sufficiently shows 
that there is a f and out of which further dividends 

f 

might be likely to arise. At any rate, the Appellants 
were entitled to an injunction to restrain the proceed- 
ings against the Bencoolen debtors, or to restrain the 
Eespondents from receiving any further dividends 
until those proceedings ^vere abandoned, and this, 
under the prayer of the bill for general relief. It has 
been already shown, that when a creditor has come in 
under a Commission of Bankrupt, he cannot afterwards 
sue the bankrupt at law ; for having deliberately made 
his election to take the benefit of the Commission, he 
will be restrained from prosecuting an action against 
the bankrupt for recovery - of the same debt. Upon 
the same principle, it has been determined, that after 
a Plaintiff has obtained a Decree for an account against 
a party in a Court of Equity, he will be restrained 
from proceeding at law against the Defendant, pending 
the suit in Equity. Mocher y. Eeed * Wilson y. Wether- 
head.^ So in the case of Booth v. Leycester,X where 
a Plaintiff had instituted a suit in the Court of Chan- 
cery in in which that Court had pronounced 

a Decree refusing the rehef sought by the Plaintiff, 
he afterwards commenced a suit in the Court of 
in Ireland, in whicli the subject matter was 


* I Ball & B. 318. 
t l Kean. 579. 


t 2 Meriv. 406. 
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tlie same, tlie English Court of Chancery granted an 
injunction to restrain the Plaintitf from proceeding 
further in the Irish Court. It appears from these 
cases, therefore, that a party will be restrained from 
proceeding against another in a foreign country, for 
the same cause of suit, for which it has instituted 
proceedings against him in this country ; and the 
same principle applies to a party who has proved his 
debt, and has taken the benefit of the English Bank- 
rupt or Insolvent Law. 


1S4O. 

- , — 

COCKERELL 

V. 

Dickens. 


The Respondent alleges that the Appellants have not 
shown, by the statements in their bill, that they are en- 
titled to any equitable relief. Noav, what the bill shows 
is this, that the Orphan Chamber, after proving their 
debt against Palmer & Co.’s estate, and receiving divi- 
dends on the whole amount rateably with the other 
creditors of the insolvents, got possession of the es- 
tate in Java, by which alone they realize three-fifths 
of their whole debt, and obtain more than three times 
as much as any of the other creditors. Whether such 
proceedings are accordant with principles of equity, is 
now for the Court to determine. Lord Coke, in Ms de- 
finition of equity, says, “JEquitas est quasi yEqtialitas;” 
but the Respondent, in this case, 'would contend that 
the greatest equity is the grossest inequality. The 
learned Chief Justice of the Supreme Court, in the 
course of his judgment on the hearing of the demurrer, 
acknowledges more than once, “that the case was 
attended with great doubt and difficulty,” and we sub- 
mit, that when a Court of equity entertains any doubt 
in regard to the law applicable to a case, it ■ should 
lean to that decision which is most consonant to prin- 
ciples of Justice and Equity. There can be no doubt, 
as the Chief Justice himseh admits^ that the great prin- 
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ciple of the Bankrupt Laws, which is justice founded 
on equality, would be grossly violated in this parti- 
cular instance, if a creditor, after coming in pari passu 
with the other creditors of the insolvents, were per- 
mitted to retain the dividends on his whole debt, be- 
sides recovering three-fifths of the debt by proceeding 
against the property of the insolvents in a foreign 
country. The dictum of Lord Loughborough in Sill v. 
W orseivick* which weighed so much on the mind of 
the Chief Justice in deciding this question, merely 
applies to the liability of a foreign creditor to refund 
ivhat he has acquired by his legal diligence in the 
foreign country, and is no way applicable to the pre- 
sent case. The Plaintiffs here do not require the cre- 
ditor to refund the fruits of his judgment in the island 
of Java ; but they say, that it is contrary to equity, and 
inconsistent with every notion of justice, that he should 
be permitted to retain the dividends received by biTu 
on the whole amount of his debt, which he was only 
allowed to prove, on the faith of an implied agreement 
to come in equally with the other creditors of the insol- 
vents. It is true that this point does not altogether es- 
cape the attention of the learned Chief Justice, for he 
says, “Can the recovery of this judgment by the foreign 
creditor give to the assignees equitable gTOunds for ap- 
plying to a Court of Equity to oblige the creditor to 
refund dividends, to which, at the time he received 
them, he was clearly entitled!” Now, supposing that 
the foreign creditor had, instead of three-fifths, re- 
ceived the whole of his debt by his proceedings in the 
Courts at Java, can it be doubted for a moment that 
he would in that case be compelled to refund the divi- 




-1 H. B. 693. 
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deiids which he had previously received, notwithstand- 
iug, at the time he received them, he might have been 
fairly attached to them? In the case already cited, of 
Ex parte Burn* the creditor, at the time he received 
the dividends, was fairly entitled to them, under an 
order of the Lord Chancellor, but it was no reason, 
because he was at the time entitled to receive them, 
that he was afterwards entitled to retain them, when 
subsequent events, in wdiich the creditor \vas an acting- 
party, rendered the retention of them inequitable and 
unjust. 

On the various grounds we have mentioned there- 
fore, and more especially on the ground of proof being- 
considered an election to come in equally with the 
other creditors under a Commission, and an abandon- 
ment of all right to sue the bankrupt at law for the 
same debt, we submit that the Appellants, the Plain- 
tiffs in the Court below, were clearly entitled to an 
order on the Eespondent to refund the dividends which 
he had received as the representative of the Orphan 
Chamber, and to restrain him from receiving any 
further dividends until all the creditors of Palmer 
& Co. should have received dividends sufficient to 
put them on an equal footing with the Orphan Cham- 
ber. 

Mr. Pemberton, Q. C., Mr. G. Eichards, Q. G., 
and Mr. Coleridge, for the Eespondents. w 

The Appellants are not entitled to any relief by 
bill on the equity side of the Supreme Court, but 
ought to have proceeded, by petition, in the matter of 
PaHwer & Co.’s insolvency. There is no case to be 
found in the books w'here clividends have ever been 

*'2 Rose,i55. 
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ordered to be refunded to assignees in a proceeding by 
bill. It lias been contended on tlie otlier side, that 
the Appellants were entitled to an order of the Su- 
preme Court to restrain the Respondent, or the 
Orphan Chamber, from proceeding against the debtors 
to the estate of Palmer & Co. at Bencoolen, and that 
this order could have been made under the prayer for 
general relief. But as no part of the prayer of the 
bill is to restrain proceedings against the debtors at 
Bencoolen, no specific relief of this description could 
be obtained under the prayer for general relief, unless 
the particular relief sought was applicable to the 
allegations in the bill. Now there is no allegation in 
the bill which would justify an order for an injunction 
to restrain the Orphan Chamber from proceeding 
against the debtors in Bencoolen, and, moreover, such 
an order could not be made, because the Orphan 
Chamber was not a party to the suit, nor subject to 
the jurisdiction of the Supreme Court. 

But as to the , main question, whether the Orphan 
Chamber were justified in proceeding against the estate 
of Palmer in the island of Java, to recover a portion 
of their debt, it is clear, that the estate there did not 
pass by the assignment to the assignees of Palmer 
& Co., for on that question a Court of competent 
jurisdiction has decided in the negative. Neither the 
Bankrupt Law of England, nor the Insolvent Law as 
administered at Calcutta, can control the law of an 
independent foreign state. In Sill v. Worsewick,* 
hovd Loughborough expressly says, “It by no means 
follows that a Commission of Bankrupt has an opera- 
tion in another coiintry against the law of that country,” 
or “that a creditor in that country, not subject to the 

*1 H. B. 693. 


ON APPEALS PROM THE EAST INDIES. 


^Bankrupt Laws, nor affected by tbem, obtaining pay- 
ixient of his debt, and afterwards coming over to this 
country, would, be liable to refund that debt. If he 


liad recovered it in an adverse suit with the assignees, 
lie would clearly not be liable."’ Now, in the present 
case, the property was recovered in an adverse suit 


wth the assignees, for they contested the right of the 
Orphan Chamber in the Courts at Jana, and were 
xxnable to defeat their claim. But in no case where a 
party has recovered a debt in a Court of competent 
jurisdiction by due process of law, can he be compelled 
to refund the money so I'ecovered, because another 
party noight have successfully resisted his claim. For 
suppose a man, after becoming bankrupt and obtaining 
Ms certificate, is sued by a creditor for the amount of 
Ms debt, and neglects to plead his certificate, could the 
ei’editor be compelled to refund the 'monev he had 
tiius recovered in the action? The observations of 
Lord Eldon in SelJcrig v. Davis* 'which has been so 
strongly relied on by the other side, make much more 
111 lavour ot our case than theirs. His Lordship 
tLere says, “If the creditor of a bankrupt has got 
property (which did not pass under the Commission) 
Liefore he came in, -whatever Chancellors might have 
said on the subject, they had no more right to call into 
tlie common fund that which is got by law, and which 
"vvas kept out of the common fund, than any other 
part of his property. ” [Mr. Justice Bosanguet ^ Iji 
tLe case put by Lord Eldon, the creditor had received 
bLe pioceeds of the estate in the foreign countrw, 
before he came in under the Commission.] In the 
present ease it is clear, that by the law of Java, the 
areal estate of the insolvents did not pass to the assig- 

*2/Rose, 318. v 
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1840.^ nees, and in Selhrig v. Davis* Lord Eldon expressly 
Cockerell says, ‘ ‘ That according to the English law, there is no 

qj ^ 

dickens, authority to compel a bankrupt to convey the real 
estate” belonging to him in a foreign country, and that 
the only mode of getting at the real property of a 
bankrupt in Scotland “was, for the creditors to assign 
their debts to some individuals who proceeded against 
the heritable property, according to the Scotch law, or 
to withhold the certificate till the bankrupt consented 
to convey.” Now here we have obtained, by our 
legal diligence, what the assignees could never have 
obtained by the law of Java, which it must be taken 
for granted, prevented the bankrupt’s property in that 
island from jpassing to them by the assignment. [Mr. 
Baron Parhe : The Appellants ought certainly to have 
stated in their bill, that by the law of Java they could 
not have recovered the property belonging to the 
insolvents in. that country, if the Orphan Chamber 
had not adopted proceedings for that purpose.] In 
Hunter y. Potts, ■\ it is admitted by Lord Kenyon, in 
delivering his judgment in that case, that the property 
of a bankrupt, in a foreign country, does not pass to 
his assignees, if there is some positive law of that 
country to prevent it-; and he also adds, that if there 
be a law of that country directing a particular mode of 
conveyance, that mode must be adopted. It is well 
known, that the American Courts permit a creditor 

property of his debtor in that country, 
Bankrupt Law. And even if the 
is situate in our own colonies, it was decided 
Miller,X that where a creditor of two 
in the West ZMdfes had attached joint property 

+ 4 T. R.192. i 1 3 Mem. 279. 
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there, the assignees of one partner resident and be- 
come bankrupt in England, -vi^ere entitled only to the Nockerell 

* 

surplus in his hands, after satisfaction of his joint dicke'ns. 
debts. 

It has been urged, on the part of the Appellants, 
that the Eespondent is bound, in equity and consci- 
ence, to refund the ■ dividends he has received, after the 
Orphan Chamber has recovered a portion of their debt 
by their proceeding in Java. But is there any thing 
inequitable or contrary to conscience, that a creditor 
should, by legal process, be able to recover the whole 
of his debt? If the assi gnees have any equity in this 
case against the Eespondent, ■ it must have existed at 
the time the proof was tendered by him under the 
insolvency of Palmer & Co. . The equity ought to be 
contemporaneous with the proof, or the receipt of the 
dividends. Now, what equity had the assignees in 
this case on either of those periods? The Orphan 
Chamber had not, either at the time of the proof or 
the receipt of the dividends, received one farthing from 
any other source, in reduction of their debt, and it 
was' quite uncertain whether they ever would. But 
even granting that their right of any future proceeding 
against the estate in Java was to be considered in the 
nature of a present security then held by them, we say 
that the security would only amount to a separate 
security of one partner for a joint debt, for the estate 
in Java did not belong to the firm of PoZmer & . 

but to John PaUner alone. Cannot a joint creditor, 
therefore, holding the separate security of an individuah 
partner of a firm, prove the whole amount of his joint^ 
debt, and proceed afterwards against the separa.te ^ ^ 
partner ? The decision in Ex parte Peacock * clearly^^^^^^^^^^^^^^^^ 

*2 G. & J. 27, 
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1840. shows that the creditor is entitled to do so. It is 
COCKERELL quite clear in this ease, that the property in Java did 
Dickens, liot form part of the general property belonging’ to 
Palmer & Co. ; for the allegation in the bill is, that 
the property was held by John Palmer in his sole name, 
for the joint benefit of the two firms of Palmer & 


Co. and Cockerell & Co., in equal shares. Then 
with respect to that portion of the proceeds arising 
from the sale of this property, which would have 
helonged , to Cockerell & Co., how could that have 
formed part of the estate of Palmer & Co.? Taking 
it either way, whether as the joint property of 
Palmer & Co. and Cockerell & Co., or as the sepa- 
rate property of John Palmer, it would in neither 







case be the property of the assignees. And if the 


allegation in the bill is correct, that this plantation 
or estate was purchased and carried on for account, 
and with the joint funds, of the two several firms of 
Palmer & Co. and Cockerell &, Co., the assignees 
could not claim any portion of this property until 
an account was taken of the dealings of these two 
firms, and it was ascertained what balance was due 
from one to the other. 


For these reasons we submit that the judgment of 
the Supreme Court was right, and ought to be affirmed. 

Mr. Wigram in reply. 


With respect to the objection that has been now, 
for the first time, raised’ by the Respondent, that the 
Appellants ought to have proceeded by petition, and 
not by bill, the anwser is, that the proceeding in Java 


was not 


a proceeding 


in the Jnsolvent- Court. 



therefore the proper remedy was by bill, and not by 


petition. But this objection was not included in one 
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of the causes of demurrer to the Plaintiff’s hill, nor 
was the point ever raised in argument in the Court < 
below. As it was not taken then, it is clear therefore 
that it was not the practice of the Court to proceed by 
petition. In I'egard to the observation of one of 
their Lordships, that the bill is defective in not stating 
that the assignees could have recovered the property 
in Java, if the Orphan Chamber had not interposed, 
it is espressly alleged in the bill, that the assignees, 
after the insolvencv of Palmer & Co., duh^ instructed 
the firm of Maclaire & Co., as their agents at Batavia, 
to take possession of the plantation and estate in Java 
and of the interest of Palmer & Co. therein, and to 
dispose of and realize the same for the benefit of the 
creditors of the insolvent firm, and to remit the pro- 
ceeds thereof to the assignees, for distribution amongst 
the creditors at large in due course, and that they 
were prevented from doing this by the proceedings of 
the Orphan Chamber. This, it is submitted, amounts 
to an allegation that the property could have been re- 
covered by the assignees for the benefit of the general 
creditors, if the Orphan Chamber had not interfered. 
If this, property, therefore, might have been recovered 
by the assignees, but for the proceedings of the 
Orphan Chamber, who had, by their previous proof 
against Palmer & Co.’s estate, for their whole debt, 
agreed to come in pari passu with the other creditors, 
the assignees are entitled to have the dividends re- 
turned to them, which were only paid to the Orphan 
Chamber on the faith of that agreement. As to the 
objection to the stay of any further dividends, that no 
mention is made in the bill of any further dividends 
being likely to arise, it is perfectly clear, that there 
are assets in Bencoolen to which the assighees are 
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1 S 40 . entitled, and whicli therefore remain to be divided 
amongst the creditors. And there is as little donbt, 

DICKER’S, that the assignees might impound any further 

dends, payable to the Orphan Chamber on tlieu’ proof, 
until they abandoned their proceedings against the 
Bencoolen debtors. But it is submitted, that the as- 
signees are, under all the circumstances, fully entitled 
to an order on the Eespondent, to refund the^ former 
dividends, as well as an injunction to restrain him from 
receiving any further dividends, and that the judgment 
of the Supreme Court must be reversed. 


Mr. Baron P.iBKE : 

24th Feb. Tllis is an appeal from an order of the Supreme 
Court at Calcutta, on the Equity side of that Court 
allow'ing a demurrer and dismissing a bill. 

The facts stated in the bill, and admitted by the 
demurrer, are shortly these : 

The Appellants, the Plaintiffs belo-w, are the as- 
signees, under the Indian Insolvent Act, of Palmer & 
Co., who were indebted, at the time of their insol- 
vencv, to the estate of a deceased Armenian merchant, 
Gavorke Manuk, domiciled at Batavia, in the sum of 
2,52,460 rupees. The Respondents were, at the time 
of the filing of the bill, the representatives of the 
deceased in Bengal : other representatives had been 
appointed before, and been removed. In Batavia his 
representatives were the Orphan Chamber, who, after 
^ in the Court at Batavia to 

satisfaction from a real estate in the 

joint property of Palmer & Co. and Cockerell & Co., 
in the individual name ol Palmer. The 

& Co. in vain interposed : their 
^ Colonial Court and the 



ON APPEALS FROM THE EAST INDIES. 385 

Court of Appeal in Europe, and tlie Orphan Cham- 
her ultimately recovered 1,50,134 rupees, a sum Cockerell 
greatly exceeding the amount of all the dividends de- dickens. 
dared at the time the bill was filed on the debt of 
2,52,460 rupees, or hkely to be declared thereon. In 
the meantime, and before the process against the 
real estate in Java, the Bengal representatives of the 
deceased received at different times from the assignees 
of the insolvent estate, dividends amounting to 71,793 
rupees on the whole debt. The Orphan Chamber had 
also caused process to be served on debtors of the 
firm domiciled at Bencoolen in the island of Sumatra, 
and were endeavouring to enforce the sentence which 
they had obtained at the Court at Batavia against 
those debtors. And the prayer of the bill was, that the 
Defendant, the now Eespondent, might be decreed to 
refund to the Plaintiffs all the dividends received bv 

4 *' 

him, or the preceding representatives of the deceased 
creditor in Bengal, vith interest, and that the Defendant 
might be restrained by injunction from suina* for, 
demanding, or recovering any future dhudends, from 
the estate of Palmer & Co., in respect of the debt 
due to the deceased’s estate, until all the other cre- 
ditors of the insolvent firm should have received 
dividends on their respective debts, proportionate to, 
and in the hbe ratio, as the sum realized by the process 
in the island ot Java, or ’which had or might be ^ ^ ^ 
realized by the proceedings at Bencoolen, or else- 
where, within the kingdom of the Netherlands ; mid 
for such further and other relief as the nature of the^ ^ 
case should require. 

The learned Chief Justice of the Supreme Court, A 

Sir Edward Egan, ^ith the notes of ’whose jiidgment^^^ t^^^ 

we hawe been furnished, had Ms attention directed^^^^^^^^^^^^^^^^^ 

■2d 

; TMO ; J 
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1S40. solelv to tlie question, whether the Defendant was 
COCKERELL botiiid to refiiiid the past dividends, and ought to be 
DICKERS, restrained from receiving any in future, in consequence 
of the satisfaction received by the Orphan Chamber, 
(representing the same deceased creditor as the Defen- 
dant), out of the real estates of the insolvent in Java. 
X^pon a re^dew of the authorities upon this subject, 
and acting on the distinction between personal and 
real estate, the former of which is, generally speaking, 
governed by the law of the domicile of the owner, 
and transferred by an assignment according to that 
law, the latter by t\iQ lex loci rei sitae, and not so 
transferred — the Chief Justice gave his opinion, though 
with some little doubt, that the assignees had no right 
to the real estate in Java, and consequently allowed 
the demurrer and dismissed the bill. 

If this had been the sole question in this case, 
their Lordships have no difficulty in saying that they 
should have concurred entirely in opinion with Sir 
Edivard Ryan. If the real estate m Java did not pass 
by the assignment under 9 Geo. TSf., c. 73, s. 9, nor 
could in any way be got hold of, and made available by 
the assignees, for the payment of the general cre- 
ditors, any individual creditor who could obtain it bv 
due course of law, would have a right to hold it, and 
if he duly proved the debt due to him, before he had 
been paid any part of the debt so proved, by means of 
that estate, he would be entitled to receive the dividends 
under the insolvent estate, until he had been paid alto- 
gether twenty shillings in the pound, exactly in the 

as if the creditor had had a security^ on the 
personal credit of a third person. In 
this case he could neither be compelled to refund the 

by means of the real estate, or the 
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dividends received on tlie debt, or be restrained from >§40. 
receiving those hereafter to become due. cootll 

ihe principle is, that one creditor shall not take a DlcKE^-s. 

^ ° ^ ® ^™d which other-vise would have been 

available for the payment of all the creditors, and at 
the same time be allowed to come in pari passu with 
tie other creditors for satisfaction out of the remainder 
0 tiat fund : and this principle does not applv where 
that creditor obtains by his diligence .something which 
dia not and could not form a part of that fund. 

V\as the real estate m Java therefore a part, or ca- 
pable of being made part, of the general fund distribu- 
table under the Bengal Insolvent Act? Upon the 
statements contained in the bill, it does not appear 
that it was. Under the general assignment made by 
Palmer & Co., of all their property which would ope- 
rate wherever, but not elsewhere, the Imperial Parlia- 
ment could give the lawy it certainly would not pass, 
unless the law of Java made sueh conveyance, being 
in the English form operative. There is 110 statement 
.hat it did ; and on the contrary, as the intervention of 
the assignees was held^to be ineflfectual by the Court at 
Batavia and hj the Court of Appeal in the FeitJier- 
lands, it mast be assumed that by the lex loci ret sitae 
the assignees were not at the time of the suit bv the 

creditors entitled to the property. ‘ U 

But it is said that they might by some mode of pro- 
eeediiig have obtained this property, and brought it 
.-nto the common fund, if the creditors had not inter- 


way that could have been accomplished by the law of 
England m force at Calcutta there is no statement that 
it could have been done by the law in foree at Jaru ,' 
as to the law of England, assuming that it did not 

2 D 2 
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>^ 40 . pass, we have the authority of Lord Eldon in Selkrig 
COCKERELL V. Duvis, (2 Dow. 245.) in the analogous case of an 
Dickens. English Commission of Bankruptcy, that a bankrupt 
could not be compelled directly to assign his foreign 
real estate to his assignees, and though there are 
indirect methods, as withholding their certificate, 
or by creditors assigning their debts to others in 
order to obtain execution against the real estates, nei- 
ther of these are in the power of the assignees, as 
such, nor would the first of them seem to be in any 
ease properly applied ; at all events no such steps, as 
far as appears by the bill, were taken by any persons 
at the time the right of the Orphan Chamber accrued. 
They were then, bv law, fullv entitled to have satisfac- 
tion out of the real property, and that property was at 
that time no part of the fund available for the benefit 
of the general creditors. And we are of opinion, on 
. these grounds, that the personal representatives of the 
deceased were entitled to all the benefit they had then 
obtained by their diligence, as much as if it had been 
the estate of a stranger. 

But it is insisted on the behalf of the Appellants, 
that the bill states that there was personal estate at 
Bencoolen, viz., the debts due from persons domiciled 
there, and which did pass under the assignment, and 
that they were entitled to some species of relief, under 
the general prayer of relief, in respect of that part of 
claim. Such relief, it was contended, ought to be 
either by injunction to restrain proceedings 
against the debtors, or to restrain the De- 

receiving further dividends unless those 
were declared to be abandoned. It was 
that the debts at Sewcoolew did pass by 
the general law of nations under the assignment ; but 
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it was contended that in this case the Plaintiff could '^ 4 ^ 
no.. ha\e an\ pait of that reliet wliich they now ask. Cockerell 
Fust ; that no injunction could be granted to restrain dickess. 
le pioceedings against the Bencoolen debtors, because >■ 
the Orphan Chanaber was not a party to the suit, nor 
aubject to the jurisdiction of the Court. And this we 
think is a satisfactory answer to the argument that 
this species ot relief could be granted. 

Secondly ; that an injunction to stay the receipt of 

di\ Mends was not the proper remedv, but that the 

jm-isdiction was in the Insolvent Court on petition. 

^ e do not find that any jurisdiction is given to the 

Insolvent Court by the 9th Geo. IV., c. 73, to deternaine 

suoh matters on petition, and we cannot assume that 

they have any such power ; still less that they have 

such power exclusively. This objection therefore 
cannot prevail. 

Lastly ; it was said tliat the Plaintiffs were not 
entitled to such rehef, under the general prayer. 

There is no dispute about the rule on this subject, 
which is laid down by Lord Eldon, in Hiern v. Mill, 

(13 Yes. 119.) in very distinct terms : “ The rule is, 
that if the bill contains charges, putting facts in issue 
that are material, the Plaintiff is entitled to the relief 
which those facts 111.11 sustain under the general prayer, 
but he cannot desert the specific relief prayed, and 
under the general prayer ask specific relief of another^^^^^^^^^ 
description, unless the facts and circumstances charged ( 
by the bjll will, eonsi stent ly with the rules of 
Court, maintain that relief.” If we apply this rule to 
the present ease, we find that the specific relief wliich 
s noil contended may be asked tor at the bar tinder^ ^ ^ 
the geneial pi aye r,— namely', an injunction to restrain 
the receipt of dividends, until the proceedings 
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184 a Bencoolen should be abandoned, is supported and 
COCKERELL warranted by the general case made by the bill as to 
the personalty, and is, in truth, a relief of the same 
description as that specifically prayed for, namely, an 
injunction to stay the receipt of dividends until all the 
creditors were on an equal footing. It is only a 
different qualification or modification of the specific 


r 


T i? 


We are of opinion, therefore, that as the Plaintiff 


liad an equity to obtain some relief under the bill, the 
clemnrrer ought not to have been allowed, and the 
order of the Court below must be reversed. 


Jewxjx Doss Sahoo ------- Appellant, 

AHD 

Shah Kubeek-ood-deeh ----- Respondent.* 

On Appeal f rom the Sudder Deivanny Adawlut in 

Bengal. 

Grant — C omtruction — ^ Altamgha-iiiam ^ — Mahomedan Law — Wukf — JVhat 
eonsUtutefi- — AUenabilitij, — Meg, XJX of 1810 — Duty of Govermnent 
under — Suit to recover endowed property — Limitation — Meg, II of 1805, 

♦ J • ^ • w » . 

The term Aliamgha or AltamgJiadnam, in a royal grant, does not, of 
itself, eonvey an absolute x^roprietary right to the grantee ; where, from 
the general tenor of the grant, it is to be inferred, that a Wulcf, or endow- 
ment to religions and eharitable uses, was intended, and x^iroperty so endowed 
eaimot be alienated by the grantee or Ms rex>resentatives. 

Aeeording to the Mahomedan Law, it is not necessary, in order to con- 
stitute a Wukf, or endowment to religious and charitable nises, that the term 
Wukf be used in the grant ; if, from the general nature of the grant, such 
tenure can be inferred. 

An endowment for eharitable and public purposed being a perpetual en- 
dowment, it is by Eegulation XIX of 1810, the duty of the Government to 
X>i*^serve its aiiplication ; and being excepted by sec. 2 of Eegulation If of 
J805 from the general operation of the Eegulation of Limitation, no suit 
for its recovery is barred, xuitil at least the officer entitled to adnainister it 
has;, been ''in ''possession of Ms" office f or '..twelve' years. : 

sth & gth By a Firman, or royal grant, of the 14th of March 
1717, in the fifth year of Mahomed Feroksir, one lac 

: Members of the Judieial Committee f—Loid Brou^-ham 
v:::,;". Mr.: ; Justice" .'Bosanquet, Mr. Justice ' Erskine, ''and' The "Eight' "Honour- 
. abie\':Br.'''Lushmgton. 

Sir "..Edward, '.Hyde'';' East^';: ' Bart- ' 
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descend to Ins heirs iu succession 

Xii piirsiiaiico of tills o^r'int Qr^n*j z-^ i 
the rwATii.r 1 • h^htikJi Kabeer received 
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^ fourteenth vear of the 

mgu ot Mahomed Shah Badshali, (21st Jarman, 1733 ) 

eitain or villages in the Fergunnah Suhseram 
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of i, f “S' expenses of travellers, and 
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Upon the death of 

2 , he AA'as 

succeeded, as Siijada- 

Shurf-ood-. 

deeu, his son, -who, on 

> obtained 

a royal Suiiud, and on 
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'ikh Kiibeer, 
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?en succeeded his father, Ghofaiu 
i-ood-deen as Simda-nashin, and obtained a like 
to those granted to his father aM^ 

at^r, and> a Fimmn of Shah Alum, dated the iSth 
ot October 1/62, a further grant of 2,81 
the Pergunnah Suhseram Avas 
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incim, for tlie purpose of defraying the expenses of 
the frequenters to and from him, and all ranks were 
SHAH “always to maintain and uphold the august 

kubeer- order, and to relinquish the aforesaid dams to them 

OOD-DEEN 

“to descend to the offspring in succession, to be 
enjoyed by them, ’ ’ ee from all G-overnment and 
revenue charges. 


On the 10th of January 1764, Mahomed Jafir Khan 
augmented the revenues of the Khankah by the grant 
of certain Ayeema* Dehauts, consisting of fourteen 
Mousas in the s&xae Per gunnah ; and he executed a 
Suniid for that purpose. 


Shah Kiam-ood-deen was succeeded as Sijjada- 
nashin of the Khankah by his son, Shah Shumsh-ood- 
deen, who, on the 2/th of January 1807^ some time 
after he haci been in possession, entered into a contract 
w ith the Appellant, Jewun Doss Sahoo, fov the loan of 
lupees 23,501, and, as security for the repayment 
thei-eof, transferred sixteen 3Ioums, comprised in and 
constituting part of the above-mentioned grants. As 
the leveuue authorities do not register mortgages or 
conditional conveyances, Shah Shumsh-ood-deen at the 
same time executed an absolute bill of sale, conveying’ 
the to the Appellazit, and the Appellant, as is 

usual in such transactions, executed a Meadi Ikrar- 
namah, or defeazance ; w’hich provided, that if Shah 
Shumsh-ood-deeu I’epaid the sum advanced on or before 
a particular day, the sale should be void, but if he did 
not repay that sum within the stipulated period, then 
the Jfoizgffls should become the absolute pi’operty of 
the Appellant. Shortly after the execution of these 



graats made by the Sovereign 


to religious Maho- 



IS4C, 

Jew UN DO; 
Sahc>o 
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instruments, the Appellant entered into possession 

tlie Mouzas. 

The loan was not repaid witlun the stipulated periou ; 
but in consequence of the Appellant not having taken kSeTr- 
t le course provided for by Regulation XVII of 1806, 
the Mousas still remained in the possession of the 
^ ppe ant, according to the terms of the convevauce 

f tbe right of redemption 

} 6 laii SJiumsh-ood-deen, the mortgagor* 

ISkT February 

ibiU, A.D.,) Shah Shumsh-ood-deen, in consideration 

ot a further sum of rupees 5,000, executed another 

Ikrar-namah, conveying the Mouzas to the Appellant 
absolutelv. 

m 

On die 3rd of February 1810, the day after the 
execution of the above Ikrar-namah, Shah Skumsh- 
ood-deen died, leaving Musmtmat Kadira, his widow, and 
Shah Kttbeer-ood-deeH, the present Respondent, his 

f^on, an infant of the age of twelve years, hereditarv 
successor to the Sijjada-nashin. 

^ Shah Shumsh-ood-deen attained the age of eiohteen 
m the year 1816, when he preferred a petition to Mr. 

John Beam, the Commissioner of Bahar and Benares 
asserting his right and title to the whole of the landsT 
above stated. Mr. Deaiie directed inquiries to 

made by the local agents, who, on the 10th of 

5er 1818 , retorted in Ins favour, and thereupon orders 
\veie issued by the Goveruoi-General in Council, on 
the 29th of APeftriior^ 1819, and the m. Seyiember 
1822, that the Respondent SJr.msk.!oi.^,, 

possession of the property by assistance 

DfS'cers of the 6o'veriiment. ■ v ' 


"93 


.consequence , of . these proceedings, the 

commenced two . suits in The .. Provincial ■ Court- 'of 
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1^4°- for the recovery of the villages which had been alien- 
jEwoN DOSS ated from the Khankah. Some of these villages being 
V. in the possession of one Mussumat Kadira, or Beehy 
kubeer- Isniut, a suit was instituted against her ; and for the 
ood-dekn. x’eeovery of the Moiisas taken possession of by Jewun 
Doss S'ahoo, under the circumstances above stated, 
a suit was brought against him on the 17th of April 
1822. In the plaint filed in this latter suit, the 
Plaintiff set forth his title as already detailed, and 
insisted that the Mousas in question were Wukf* 
property, of which, neither a conditional or Iona fide 
sale could be made : he insisted also that the sale was 
in itself illegal, not being perfected according to Ee- 
gulation XVII of 1806 ; and he prayed to be put 
in possession of the annual produce, being rupees 
3,678. 10., the eighteen-fold of which was rupees 
66,179. 4 anas. 

On the 28th of June 1822, and before any answer 
had been put in by the Defendant in this suit, the 
Provincial Court of Patna made a Decree in the other 
suit against Mussumat Kadira, or Beeby Jsnrwt, whereby 
they declared, that it appeared from the documents, 
among which were the two royal Firmans above stated, 
and the evidence and opinions of the law-officers of 
the Sudder Dewanny in a cause therein referred to, that 
lands, which were W'ukf, could not be alienated to 
any other person by sale or gift, nor could they be 
inherited as heritable property, or mortgaged or sold 
: y The Court went on to declare, that it 

of any of the former 

nashvns to alienate the Altamgha and other dams, 

^ ^ in favour of any one^ or to sell 

law, a bequest for pious uses. 
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-.nvise dispose of the propertv ■ a Dw-rpo «-.,c 

tiiGiGioro passGcl in tliat snit ir- f* 4-1 1 >’? ♦ • ’■ — ^ 

the present Pe.... i t ui the Piamtitr, 

P It Hespoiideiit, trom which Decree the said 

^Sbumat Kadira afterwards appealed to the Sadder Shah 

Dewamiy Adawlut ; b„, ,he Ueerae was, o.. the 24,1, oSitSS'. 

0 Augmt 1624, affirmed by the Sadder Dcwaiinv 

Adawiut, 

On the 9th of M„r,:h 1824, the present Appellant 
pat m his answer, insisting npon the legality of the 

_ ’ ' It i\as a uona fide sale, and not 

+ 41 ^ P^Ob, and that, had 

not the Dehauts been alienable, the collector would 

not have entered the name of the Defendant in the 

public books-, and he also set up the lapse of time as a 

bar to the Plaintiff’s claim. He contended moreover, 

hat the conditional sale had become absolute, and 

that a further advance of 5,000 rupees having been 

made, a new conveyance was executed to the Appellant 

and the power of redemption extinguished, and insisted 

that the property in question was legally saleable. 

In his replication the Eespondent relied upon his 

minority, to prevent the lapse of time from barring the 
claim. 

The suit between the parties to the present appeal 

being at issue, evidence was produced bv the Eesuou 
dent, consisting of the several documents alread; 
stated, f 01 ming and establishing his title, and proving^ ^^^^^^ 
the natoe of the De/iflirfa or villages in question, and 
the objects tor which they were granted ; the different 
Pertammahs bM confirming the Eespondent ’s 

ancestors in the possession ; two opinions o^the law- 
officers npon the tenure of the lands, showing, that by 
the Mahomedan law the sale or mortgage of TVukf 
lands were illegal, and that the lands in question were 


e sai 


elder 


Sahoo 

)** I 

w • 

Shah 


Kub.e,er- 

? 24tli OOD'DEEJi. 

wanin’ 
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1840 . of that description. The Defendant also produced 
jEwuN DOSS documentary evidence, consisting of the instruments 
sahoo -^vhich the conditional sale in 1809 was effected, and 

Kubeer document which he pux’ported to be the absolute 
ooD-DEEx. conveyance and sale relied upon. 

On the 29th December 1825, the cause came on for 
hearing- before Mr. Fleming, the Third Judge of the 
Provincial Court of Patna, when the following judgment 
was given : — ‘‘That the Defendant (present Appellant) 


admits, that the disputed Dehauts were sold to bim con- 
ditionally, and yet he did not fulfil the conditions of 
Regulation XVII, 1806 a.d., to render the transactions 
a houa fide sale : and as to the second Ihrar-namah, 
executed by Shah Shumsh-ood-deen, the date of the 
execution of which is one day only before the death of 
the said Shah, which fact the Defendant does not 
deny, is invalid ; in addition to which, according to 
the decision pronounced by the Sudder Dewanny 
Adawlut, a conveyance like this is not legal. Upon 
a consideration therefore of all the circumstances at- 
tendant on tins transaction, the conditional sale stands 
in the chaiacter of a mortgage 5 it therefore becomes 
necessary to take up an account of the produce of the 
said Dehauts, and the principal and interest that is 
receivable by the Defendant 5 *’ for which reason it was 
ordered, that the Defendant should, within fief teen 
days, file the H asUaut ' papers from tibiB Fnsly year' 
1814 to 1832, agreeably to the intent and meaning of 
Regulation XV of 1793. 

The Appellant, Jewun Doss Sahoo, dissatisfied with 
this demsion, presented a petition to the Provincial 
Court, praying that witnesses might be examined 
touching the execution of the second Ihrar-ncmak, 




Accounts sliowing tiie mesne profits. 



OOD-BeeN. 
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wMA the Court had m its Decree held to be illegal , 

wbicb refused, as the ground on Jaw on doss 

ntaoh the lkrcr.na,na% had been deemed invalid 

d been recorded in the previous proceedings of the kSJs'b". 

ood-been. 

Tlie Appellant took no steps to bring these Decrees 
nnder Appeal ; but the subsequent proceedings in the 
Provincial Coui^ up to the Decree of Mr. Steer, of the 
25th June 182/, related to the inquiries into the 
annual value of the property. The Appellant filed 
certain revenue papers called Jumma-bandi and Jnmma- 
- im c 1 , to show the collections received by him whilst 

+ ^ possession ; and these papers were referred 

to the Provincial Court of Benares, (where the Defen- 
_aiw resided,) m order that they might take the Defen- 
dant s acknowledgment of their genuineness and 
accuracy. In pursuance of this reference, the Provin- 
cial Court of Benares summoned the Appellant, who, 
a er procuring a delay of fifteen days, put in a petition, 
wherein he again insisted on the genuineness and 
legahty of tho Ikrar-namah, but did not produce anv 
e’wdence in support of the Jmnma-hundi and Jumma- 
hJiurch papers, though he swore to the entries therein 

being just and true. 

On the 19th A'eptew&cr 1826, the cause came on h 
again before the Provincial Court of Patna, when an 
order was made to suspend the proceedings for 
wee^ to allow the Plaintiff to produce evidence to 


eial Court, the ' 
against /SttZtflwa 
a cause (No. 8 
ihe Talook Ahut 


le prosecution of this cause in the Provin- 
the Eespondent had also been prosecuting 
tana and Rukeem-ood-deen and others, 

0. 803 ) in the same Court,, relating to 

AMmpore, which contained some of the 
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Moiisas originally granted for the expenses of the 
Khanhah, and which were claimed by the Defendants 

Shah that suit, under an alleged sale by the Plaintiff’s 
kubker- father. 

OOD-DEEN. 


That cause (No. 803) came on to be heard before 
Wilhmn Steer, Esq., the Fourth Judge of the Provin- 
cial Court, on the 25th of June 1827, when deeming 
the case to be of the same nature as the present ap- 
peal, he proceeded to take both suits into consideration, 
and after stating the various documents alreadv set 
forth, pronounced the following judgment : — -“That if 
the conditional sale writing had stood, in that case a 
bona fide sale could not have been effected vuthout 
acting up to the provisions of Eegulation XVII, a.d. 
1806 ; but as the conditional sale did not stand, but 
Sliadi Shiimsh-ood-deen having taken a further sum of 
rupees 5,000, returned to the Defendant the Ihrar- 
namaJi which this individual had executed, purporting 
to be a conditional sale, and even executed in the 
Defendant’s favour, another statement upon the subject 
thereof, which transaction made the affair terminate in 
a bona fide sale, and that cii’cumstance took place more 
than fifteen \ ears, i eckoiiing* to the period the suit was 
brought, justice now demands, that after the lapse of 
so long a time, the Defendant shall not be deprived of 
the full and bona fide sale, and be dispossessed. As to 
the plea of the Plaintiff adduced at this time, after the 
period of limitation has gone by, dsx&t JdaB Ihrar-naMali 
dated the 13th of 1217, P. S., (2nd of 

iSlOj) Avas WTitten only one day before the demise of 
Shah Slmmsh-ood-deen, because of the. return of the 
Ikrar-namah executed by the Defendant under date the 
3rd of the month of Magh nu, F. S., (27th Januartf 
1807,) that cannot be admitted by the Court. Had 
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IS,, 

— .1-^ 


the assertion been fonnelprl nn ■Pq«+ • 

^T,- A- certain that 

tile objection ivould have been made at aLn^f th^ + 
inination of tlia Via...- i j? t • . about the ter - jevvun doss 

There can be i or before that time, 

ere can be no doubt, besides, that in the manner the 

Dehauts and laiid^ fliAf r^* a i • ^ueeir- 

Lom-, c n A 1 T. ■, ^ htigated in cause 803 have oo 0 -deen 

■ o t le Dehauts litigated in the present suit have 
been sold, in the character of a 5oun fi,e sale after th 
P nod ot he conditional sale e.vpired, and the ground.s 
1 which those lands were deemed not to be a TFu/,-f 
endowment ^have been recorded in the proceedings 
lolden in that cause. For the above reason it k 
OTdered, that the PIaintiff’.s claim is dismissed, and he 
IS ^rendered liable to pay the whole of the costs of 

The Eespondeirt appealed from this decision to the 

Adawlut, and tiled his petition on the 
^oia of September 1829. 

The Appellant, Je^vun Doss Sahoo, after objecting to 
the security of the Respondent, which was overruled, 

answer to the appeal on the 30th December 

On the 18th ot Feirmr;, 1830, the eaose, after some 
piehminary proceedings, came on for judgment before 
the Sudder Dewanny Adawlut, when the Court ordered 
and decreed that the claim and appeal of the Appellant 

(the present Respondent) should be decreed to him 

and the decision of the Prorineiai Inrt 

veised , that the Appellant, (the present Respondent ) 

mthout being subject to the pavunent of the purehase- 
money, should be put in possession of the ¥ff7m? in 
dispute and that the costs of both parties s"m ^ 

defrayed respectively by each. 

„if,T to 

ms late Majesty in Council. 



CASES IN THE PEIVY COUNCIL 


Mr. Miller, Q. G., Mr. Wigram, Q. C., and Mr. 
jevvx-ndoss JflcA'^ow, for the Appellants. , 

Shah This is a question of considerable importance, in- 
ood-iSn\ "^’olving one of the most difficult points of Mahomedan 
law : it is the first of this nature that has been appealed 
to England. It resolves itself into three heads : first, 
whether the property which was purchased by the 
Appellant from the Respondent’s father was of that 
description called Wiihf, which is altogether inalienable, 
inasmuch as it is given to an institution of a religious 
nature for charitable purposes ; .secondly, assuming 
it to have been of that nature, whether the Respon- 
dent was competent to institute a suit for the recoverv 
of the lands so alienated ; and, lastly, whether the Re- 
spondent was not precluded and barfed by tlie Appel- 
lant having’ held possession under a fair title, he being a 
purchaser for a valuable consideration without notice, 
for twelve years before the commencement of the suit. 

I. It is necessary, in order to arrive at a true con- 
clusion of the tenure of this property, to look at the 
language of the Firmans and Sumids, by virtue of 
which the lands are held. The words of the first 
grant by Mahomed Ferohsir, dated the 14th of March 
1717, are, “that one lac of dams from Pergnnna Ha- 
tilly SuJiseiam in sooba Bahar are endowed and 
bestoved for the purpose of defraying the espenses 

tFe Khankah of Sheikh Kubeer, Dervish/’ as atn 
grant, for “him to manage and control, and 

remove.” Nov- it is clear that the erpreL“: col“ 

^ grant, “for the purpose of defraying the 
expenses of the Khankah,” &g., is altogether destroyed 
bY the limitation tot the heirs : the grant is to Sheikh 

same way of limitation from remove to 



remove. 
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It seems strange that lands limited to heirs 


1, , -o- — ^ lo neirs *840. 

ould have been treated by the Courts below as 

lands necessarily given for charitable purposes The 

second grant of the third year of Aluin is in ^ 

inam tf^f ' 'n “AUamgha^ ood-de^x. 
nam to Sheikh Kiam-ood-deen;' “to descend to the 

0 spiing m siiccessioB to be eiijoj^ed bv then}.” It 

apparent therefore that none of these grants establish 

le fact that the property in dispute is : on the 

contrary, the very instruments them.selves show that 

they were granted to different persons “as an Ah 

tamgU-mam,’’ which is a royal grant, perpetual and 

leieditaxy, ’ “ to descend to his (the grantee’s) heirs in 

Ti’ — y a proprietarv 
^ht. The term W ukf does not once occur in the 

grants ; whicff moreover contain no declaration of trust 

la ever. The Court below has treated this in a 

way quite inconsistent vnth the notion of its bein- a 

trust : the doctrine of a Court of Equity is this-that if 

you want to fix a trust upon a property, von must 

show that the object is certain, and that it is given in 

such a way that the person to ^diom it is given upon 

teust shall not have power to dispose of it for his own 

1 IS said to be for the purpose of defraying the ex- ^ 
lenses of the frequenters to and from him, the 

ei^^ssion is perfectly appropriate in a granf^^^^^^^ ^ 

to a Dermli for his personal benefit, without iinplying:^^^^^^^^^^^^ 

Arperpetual foundation for eleemosynary uses : indeed 

the words are mere common-place terms, and, in the 
absence of any other expression, not sufficient to 
render the donation a Wukf endowment. No proof 
whatever has been adduced, that the property in 

qiiestion was.'']F^ 


11-52 
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Now admitting this to have been Wiikf, or 

jEwuN DOSS endowed property, and to have been inalienable, still 

SAHCX5 .1 i • 7 7 

I-. there is a fatal objection to the Eespondent’s claim ; it 
“”*** ’ said that if property is improperly alien- 


party to nndo the transaction is the person 
who conveyed it, or even those claiming under him, 
still more so when the Appellant insists that he is a 
laser for a valuable consideration without notice. 


The Respondent had no right to sue at all, for if this 
property was granted for charitable purposes, and really 
is of the nature of TFhIT, the Government, whose duty 
is to provide that the endowments for pious and cha- 
ritable purposes be applied according to their real in- 
tentions, alone can sue for the recovery of the Mouzas. 

III. The claim of the Respondents is barred by 
section xiv. Regulation III. of 1793, and clauses first 
and third, section iii. of Regulation II. of 1805 ; in- 
asmuch as the property in dispute has been held 
under a fair title vithin the meaning of those Regu- 
lations for upwards of twelve years before the in- 
stitution of the suit. These Regulations are analogous 
to our Statute of Limitations, and by section ii. of 
Regulation II. of 1805, it is perfectly clear that 
twelve years is an absolute bar to every body except 
the Government, who may claim for sixty years. As 
there was no authority from Ihe Government for the 
Respondent to sue for recovery of the AfoMsas, and the 

property was held, and possession had, by the Appel- 
lant for upwards of twelve years before the commence- 
ment of the suit, his claim is barred and concluded 
by the Regulations. 



Seigeant Spankie, Mr. II. J, Eiloijd, and 

r. Edmund F. Moore, for the Eesponderits. 

rst question raised liy the Appellants is, wfie- 
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OOD- 


ther this property is Wiikf : that must be governed bv js^o. 

the principles applying to grants of this nature pro- je«i-n doss 
vided for by the Mahomedan law. sahoo 

I. In reading the grant by Mahomed Feroksir of the kue^- 
14th of March 1717, no one for a moment can doiil)t 
but that the land was given for religious purposes : the 
words are, A dignified and imperative Firman has been 
issued, that one lac of dams from Peraiinnah Ilarilh^ 

SuJiseram in sooha Bahar, which vields tlie sum of 
about 1,179 rupees to the Eoyal Treasury, are endowed 
and bestowed for the purpose of defraying* the ex- 
penses of the Khankah of Skeikh Kuhee}\ as an 
Altamgha grant.!’ The expressions in the second 
grant are much stronger, and show that the roval 
donor and founder, who was a Mahomedan, intended 
it for religious purposes : it states that a certain sum is 

to “ be fixed as an AltamgJia-inam to the sanctified 

* 

Sheikh Kiam-ood-deen for the purpose of defraying 
the expenses of the frecuienters to and from bim, 
exempting the lands from the present assessment.” 

The words, “ to descend to the offspiing in succession, 
to be enjoyed by them,” does not convey a proprietary 
right, for it clearly is a mere trust, “ for the pui'pose of 
defraying the expenses of the Khankah,” which speci- 
fies the object and purposes for which it was granted 
to the offspring in succession as the mode in which it 
was to be held, as the establishment could not take^ ^ 
care of itself. It is a grant for the Khankah, and the 
frequenters of it ; a distinct appropriation to religious 
and charitable purposes, very common m India, ^ ^ ^ ^ 

the memory of some eminently religious or holy person. 

Here an actual trust is created : the grant is to Sheikh 
Kiam-oodHleen ae Simra-^iashin, the superior of the 
endowed establishment, a corporation sole, in the nature 

2 E 2 
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Saboo 

Skah 
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of a trustee ; lie has no right to apply a portion to 
his own use ; he is a corporation sole to cany on the 
establishment ; he is not the person to be benefited, he 
is onlv to g’ive to it the effect which the fouiidei in- 
tended, he is only entitled to participate in its benefit 


as Sijiada-nasliin. 

The objection next raised by the Appellants, namely, 
that the specification Wukf is not to be found in 
the grants, is of an extremely strict and refined na- 
ture. In Macnaghten’s Mahomedan Law, Wukf is 
defined to be endoiment, that is, appropriation of 
certain property to religious or useful, or what we 
should call, generally, charitable purposes :* If land, 
as in this ease, is the subject matter, the profits are 
dedicated to religious objects. The Eidaya,-\ a book 
of authority on the Mahomedan law, treats largely 
upon Wukf, or appropriation, as it is there termed, 
which is declared, “ in the language of the law, to 
signify the appropriation of a particular article in 
such a manner as subjects it to the rules of divine 
property, whence the appropriator’s right in it is ex- 
tinguished, and it becomes a property of Grod by the 
advantage of it resulting to his creatures.” But it is 
unnecessary to pursue this argument further, as the 
case of Mussumat Qadira, alias Mussummut JJs'Mut, 
V. Shah Kuheer-ood-deen,i has already decided that 
this very property now under dispute was Wukf, or 
property appropriated to religiop.^*^^’ the 
the use of the word Inam in a r« 5*^Fiiid not 

necessarily follow that the propeil'^’'®!lpeeified was con- 

* Maenaghten, Alah. Law, pp. 69, 329 and 338. 

^ Hidaya, Y<A. n., pp. 334: and 344, translated by Hamilton. See 
also Col. Galloway’s book on the Law and Constitiition of India, p. 75. 
t 3 Mac. Sud. Dew. R. 4^^ 
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a JEWUN Doss 
, Sahoo 


veyecl in absolute proprietary right, if from the general 
tenor of the instrument it could be inferred that a Jewun do; 
Wukj, or religious endowment, was intended. Kulb 
Ali Eoossein v. Syf AW was to the same effect. These kIb^er- 
cases dispose of the whole question ; they are most 
distinct authorities that the word Wuhf, in' a grant, is 
not necessary in order to constitute a religious appro- 
priation for charitable purposes, provided the nature 
of the tenure be to be inferred from the nature of 
the grant. The same principles prevail in the Hindoo 
law.f This then being the law" applicable to this 
species of tenure, it follow’'s that the Ikrar-namah or 
deed of conveyance, whether conditional by w"ay of 
mortgage, or absolute by sale, by Shah Shumsh-ood- 
deen was illegal, and consequently void. 


II. The point raised, that the Appellants father 
was a purchaser foi' valuable consideration wdthout 
notice of the trusts, is untenable, and cannot be 
insisted upon here, inasmuch as it w-as never raised 
in any of the pleadings in the Courts below". The 
Appellant’s father had every opportunity of inves- 
tigating the title of the lands, and seeing the nature of 
the grants creating the trusts ; if we can succeed in 
showing that this property is Wuhf, or property devoted 
to charitable use, and impressed with a charitable trust ; 
if the Appellant purchased without notice of the timsts. 
even supposing he gave a valuable consideration for the 
subject of the purchase, he could only take it subject 
to the trusts, and w"Ould himself become a trustee. 

III. _ The remaining question is the limitation, w"hich 
is also untenable ; for it is obvious that this property, 


* 2 Mae. Sud. Dew. E. 110. 

t 4 Mac. Sud. Dew. E. 343. 2 MacnaghtenN Hindoo Law, 
I'"' Strange^siHindoO''Law,-15i., 



CASES IN THE PEIVY COUNCIL 


^8^ being Wiikf, comes •within the exceptions contained in 
jEwuiN DOSS Eegnlation 11. of 1805. It is important to consider 
V. the character of the Eespondent, •which makes, as to 
KuBEER- i'-iui, the question of time immaterial : the Eespondent 
ooD-DEEN. pi'oprietor of the Moiisas, his appointment of 

Mut'waly or trusteei of the Khankah by Grovernment 
•was not till the year 1819, when he alone became 
competent to sue for the • recovery of these lands ; 
therefore, the ordinary limitation of twelve years does 
not apply, as there was no one before that time 
competent to fulfil the trusts. It is clea^rly laid do^wn, 
with reference to English suits, that if there is no 
paitj competent to entertain a suit, no time will run. 
Muttay V. The East India Company * Nothing appears 
in the proceedings to negative the presumption that 
the Eespondent, the Plaintiff below, was duly autho- 
rized to institute the suit on his appointment as 
Mutwaly ; and being so authorized, he was competent 
to institute the proceedings in his own name as Mutwaly, 
or procurator of the donor. Eegnlation XIX. of 1810. 

Mr. Justice Bosauqubt : 

Feb. 15,1841. Eespondent in this case, on the 17th of 8ep- 

tember 1822, commenced a suit against the Apnellant 
by plaint in the Provincial Court ot Patna, to recover 
certain viUages, alleged to have been inafienably ap- 
propriated by royal grant to the support of a Khankah 
religious house, of which the Plaintiff was the 
or Sijjada-nasJmi. 

These villages, on Hie 27th oi January 1807, were 

transferred to the Defendant by N/ia/i 8humsh-bod- 

deen, the Plaintiff’s father, then the 8ijjada-nashin, 
as a security for the repayment of a loan of rupees 
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23,501, wMch transfer was absolute in form, but of 

wMch a defeazance iMeadi-ikrar-namah) was executed Jewun Doss 

. , , . , S.%HOO 

on tne same dav bv the Deiendant, and provided, 

that if the sum' advanced should be repaid on or kuIeL- 

before May 1809, the sale should be void : if not, that 


the villages should become the absolute property of 
the Defendant. On the 2nd of Fehruary 1810, Shah 
SJiimish-ood-deen, in consideration of a further sum of 
rupees 5,000, executed another instrument, Iktar- 
namali, purporting to convey the villages to the 
Defendant absolutelv, and on the 5th of the same 
month Shah Shumsh-ood-deeu died. 


On the part of the Plaintiff it was contended that 
the property in question being granted for the main- 
tenance of a religious establishment, was to be con- 


sidered as Wukf or appropriated, and therefore inalien- 
able : that if not inalienable, the transfer of 1807 was 


conditional in the nature of a mortgage, which, by the 


Bengal Eegulatiou XVII. of the year 1806, could not 
be foreclosed or made absolute without taking certain 


proceedings, which were admitted not to have been 
taken in this ease ; that the transfer of 1810, which 


purported to be absolute, in consideration of the 
payment of rupees 5,000, was fraudulent and void, 
having been made by Shah Shu-nish-ood-deen in his 
last mness, and shortly before his death, and conse- 


quently that the transfer of 1807, 


which was originally 


conditional, had never become absolute. 


On the part of the Defendant, it was contended, 
that the property in question was not TF«A/, but a 
proprietary interest given by royal authority to the 
grantees and their heirs as hereditary property, which 
they were at libertj' to dispose of ; that the transfer of 
1807, admitted to be conditional, had, by the sale of 





iS 40 . 1810, become absolute, notwithstanding the omission 

jEwuN DOSS to take the proceedings prescribed by Eegulation XVII. 

of 1806, such sale of 1810 being hona fide ; and 
KuBEER- further, that having been made by Shah Shumsh-ood- 
ooD-DEEN. cleen, heir of the persons named in the royal grant as 
grantees, the right of the ■ Plaintiff to sue for the 
recovery of the villages was barred by lapse of time, 
more than twelve years having elapsed from the time 
of the sale in February 1810, to the commencement of 
the suit in 1822, for which Eegulations III. of 1793, 
and TI. of 1805, were relied on. 

The Plaintiff appears to have been under age at the 
death of his father in 1810, but in 1819 he was 
appointed by the Government to be Mutwaly or 
manager of the establishment, and Sijjada-nashin or 
superior thereof, at which time it is to be presumed 
that he had attained his majority. 

The villages in question were granted by two royal 
Firmans, the first by Mahomed Ferohsir, 14th March 
1717, the second liY Shah Alim, 13th October 1762. 

The first of these instruments states, that a P’i-mia'W 
has been issued, that one lac of dams from Pergimnah 
Havilly Suhseram, in sooba Bahar, which yields the 
sum of about 1,179 rupees to the Eoyal Treasury, are 
endowed and bestowed for the purpose of defraying 
the expenses of the Khankah of Sheikh Kicbeer, Der- 
Rii Alt am yha grant, and that it shall be 
^ according’ to the specification made therein, 

children of the Sovereign, the XwwVs, and those 
the affairs of state, and the Jaghiredars 
and then successors, are enjoined to relinquish the 
said dcfwis to the aforenamed individual for him to 
and control, and to descend to his heirs in 
^ from remove to I’emove, and they are 
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leqiured to consider the grant in every respect exempt 
from all contingencies, and not to demand from tl 
said person a fresh Sunud annually. Ut 

instiument a memorandum is endorsed, tl 

of dams have been granted by His ^lajesty as 

Altamgha, for the use and expenses of the Khankah 
Sheikh Kiibeer, Dervish. 

In 1744, on the petition of 67; elA-// Gholam Shurf- 
ood-deen, the grandson of Sheikh Knbeer, ^\-ho had 
succeeded him as the Sijjada-nashm, a Penvannah tvas 
granted by Mahomed Shah, entoiniug the Choivdries 
cultit atoi s, &c., to consider the said one lac of dams as 
an Altamgha-inam, by virtue of the Pericannah of His 
Maje.sty, for the purpose of being appropriated to the 
charges of the travellers to and from the Khankah of the 
said Sheikh Kubeer, as it stood before, to descend to 
the offspring in succession, and to refrain from taking 
from the said Grholani Shurf-ood-deeH-, as tvas the rule 
before, the true and fair revenue payable to the state, 
and the Deivamig taxes, and enjoining them not to 

deviate from what may be for the benefit of the person 
in question. 

The terms expressing the grant to have been made 
for the purpose of meeting the charges of the Khankah, 
and the travellers who frequent the Sheikh Kubeer, 
HerrisA, are repeated several times in the endorsemeiiL 
A similar Perwanuah vcas granted on the petition of 
kh Kiam-ood-deeih the sou of Sheikh GJigI, 
Sh»rf-ood-deen, ahtev the death of his father, and it . 
declared that 6'Aefl7i Kiam-ood-deen is established i_ 
the Sijjada-nashm in the same manner as his father 
and grandfather were. 

The second instrument of tno tiiirct v 
Almn, about the 18th oi October 1762 


'til 



|£wl'n Doss 
Sahoo 

Shah 

Kijbeer- 

OOD-BEEH 



410 


CASES IN I'HE PRlVt COUNCIL 


nearly similar in form, of two lacs and eighty-one 
jEwuN DOSS thousand darns, the produce of which is rupees 3,000, 
sahoo fixed as an AltarngJia-inarn to the sanctified 


KuBEMi- Sheikh Kiam-ood-deen, for the purpose of defraying 


ooD-DEEN. expenses of the frequenters to and from him, 
exempting the lands from the present assessment and 
from all that may be realized thereout by his good 
management ; and the children and Viziers, &c., of the 
sovereign are enjoined always to maintain and uphold 
the said order, and to relinquish the aforesaid dams to 
them, to descend to the offspring in succession to be 
enjoyed by them, and deeming this grant free from the 
contingency of alteration or change, the public officers 
are not to demand anything from them upon the 
score of revenues or charges, and to consider the 
grant free of all Dewamiy taxes, or for any writings 
whatever made on account . of the state. Deeming 
this a full and positive injunction, they are not to 
demand a fresh Sunud annually, nqr deviate from 
these royal and munificent orders. 


Upon this instrument, a memorandum was endorsed 
that 281,000 dams have been granted by His Majesty 
in Per gunnah SiiJiseram, &c., as an Alt am gha-inam to 
Sheikh Kiam-ood-deen for the charges of the Fakirs, 

The proceedings in another suit commenced by the 
Plaintiff on the 6th of April 1821, against Miissumat 
Beeby I smut, the widow of Shah Shumsh-ood-deen, to 
recover from her certain other villages comprised in 
the same royal grants, and claimed as W-ukf property, 
were put in vith the Decree of the Sudder Dewanny 
Adawlut of the 24th of August 1824, in which pro- 
ceedings were set forth certain opinions of native 
iaw-pfi&cers respecting the nature of Wukf property 
under the authority of the Court. 
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The present cause being- bronglit before Mr. Fleming, ^ 4 a 
h e Third Judge of the Provineiai Court of Patna, on 
tie 29th of December 1825, he determined, that as 
the disputed villages had been sold conditioiiallv, and ktc- 
the conditions of Regulation XVII. of 1806 not fulfilled, 
the tiansaction could not be considered a bona fide 
sale ; that the second Ihrar-namah, executed bv Shah 
SlmmsFood-deen, the date of which (he said) was one 
day only before the death of the said Shah, which fact, 
he says, the Defendant does not deny, is invalid, in 
addition to which, according to the decision pro- 
nounced by the Sudder Dewanny Adawlut, (i.e. in the 
suit against Beeby Istnut,} a eouveyanee like this is not 
legal. On consideration therefore of all the cireiim- 
stances, he considered the conditional sale to stand in 
the eharacter of a mortgage, that it was therefore ne- 
cessary to lake an account of the produce of the vil- 
lages and ot the principal and interest received by the 

Defendant, and therefore ordered him to file the TFa- 
silauf papers. 

On the 2nd of February 1826, the Defendant pre- 
sented a petition to the Provincial Court, that witnesses 
might he examined in reg’ard to the second Ucrar^uamcih, 

The cause coming on again before Mr. Fieniing on the^^^^ ^ ^ 

19th ot Septembei 1826, he determined, that as the 
grounds on which the Ikrar-mmak m question had been^^^^ 
rendered hull and void had been recorded in the pro-^^^ ^ ^ 
ceedings hoiden on the 29th of DeccHit/er 1825, no ^ t 
further orders could be passed on that head ; but 
the Plaintiffs stating that the accounts of the Defendant^^^^^^^^^^^^^^^^^ 
were erroneous, it was ordered that the proceedings ^ 
should be suspended : and Mr. having, on 

18th of VoreMher 1826, expressed suspiCton respeeting^^^^^^^^^^^^^^^^^^^ 
the genuineness of the accounts, thought proper 




give time to tlie Plaintiff to falsify them, and as lie was 
jEwuN DOSS going the circuit, lie directed the cause to be brought 

S^iHOO 1 

’ p. on before the Fourth Judge, before whom another 

KuBEER- cause connected with the present was pending. 

ooDDEEN. April 1827, Air. Steer, the Fourth 

Judge, ordered that an inquiry into the accounts should 

be made through the Collector of Zillah Sliahahad, 

% 

and a return was made by the Collector, the particulars 
of which it is not necessary to notice. 


On the 25th of June 1827, Air. Steer pronounced 
the folloying judgment : — That if the conditional sale 
writing had stood, in that case a hona fide sale could not 
have been effected without acting up to the provisions 
of Eegulation XA^II. of 1806 ; but as the conditional 
sale did not stand, by Shah Shimish-ood-deen having 
taken a further sum of rupees 5,000, and returned to 
the Defendsnt the Ikrar-'oamah which this individual 
had executed, which circumstance had taken place more 
than fifteen years, reckoning to the period the suit was 
brought, justice demanded that, after the lapse of so 
long a time, the Defendant should not be deprived of 
the full and final bona fide sale ; that after the period of 
limitation had gone by, the plea that the Ikrar-namah, 
dated the 2nd of February 1810, was written only one 
day before the demise of Shah Shumsh-ood-deen, oovld. 
not be admitted; that the villages had been sold in 
the character of a bona fide sale after the period of a 
■eonditional sale expired ; and that the grounds on which 
these lands were deemed not to be s. 'Wuhf endowment 
ffad been recorded in the proceedings holden in a cause 
8^^ these reasons he ordered that the 

Plaintiff’s claim should be dismissed with costs of 



tiff having appealed from this judgment 
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to the Sudder DeTS’anny Ada-^Tlut, the appeal came 
e oie Ml. Ross, Judge of the said Court, on 
of January 1830, who after stating the conditiuimi an 
absolute bills of sale to the Defendants, the death ... 
Shah Shumsh-ood-deen, and that after Ms death his 
’vndow, Kadira, {Beehy Ismui,) held posse.ssion 

of the Milages mentioned in the two Finnans till 1S19, 
together -Rith other property of the deceased as Malikeh 
or proprietress ; that in 1819, the local agents knowing 
the villages mentioned in tlie two Firmans to be WuM 
pi operty, appropriated to religious purposes, appoint- 
ed the Plaintiff to their management as procurator, 
■who instituted a suit against her for these Milages and 
otheis acquired by the profits of them ; and that having 
proved their appropriation to religious endowments, 
(TFw/c/,) he obtained a Decree, which Decree, as proof 
of the property being an appropriation, (WuM,) was 
affirmed by the Sudder Dewanny Aclawlut ; and after 
stating the proceedings instituted in the present suit, 
he pioceeded thus ; — As the villages in dispute were 
of the number mentioned in the two Firmans, according 
to wHeh Firmans, on proof of the village.s being Wukf, 
(appropriated,) the case No. 2,340 {Mussumat Kadira, 
■^PP^hant, against Shah Sliumsh-ood-dcBn, Eespondent,) 
was decided by this Court on the 24th of August 
1824, hence in tMs case two points demand considera- 


tion : 


Whether ShaJi Shumsh-ood-deen, the villages 
in question being WuFf (appropriated) property^ had 
or had not the right of alienating such (appro- 

priated) property, either by Bye-hU-wuffa ( cbnditibnal 
sale ) , by Bye-m eady (absolute sale ), or by any other 


assignment. As to -which 


savs, 




a (law opinion) of the law-officers of this Court 



CASES IN THE PEIVY COUNCIL 


makes this point clear and manifest, viz., that a Mut- 
(procurator) has no right to alienate Wuhf (or 

Shah ®PPi’opriated) property by Bye-hil-wuffa (conditional 
kubeer- sale) or by anv other kind of transfer.” 

OOD-DEEN. 

2ndly. He says, “That from the 2nd of February 


1810, the date of the Ihrar-mmaJi (agreement bond) 
eseeiited by Shah 8Jiumsh-ood-deen, more than twelve 


years had elapsed ; that Mussumaf Kadira his widow, as 
Malikeh (proprietress), held possession of the property 
that had been seized of the aforesaid Shall, and that 
Shah Kubeer-ood-deen, in the month of April 1819, 
had been appointed Muhvaly (procurator), agreeably to 
the orders of the local agents.” 


Under these circumstances, he states the question 
to be whether the suit of the Plaintiff is or is not 
worthy of being entertained by the Court ; and pro- 
nounces his opinion, that if fi*om the date of the seizin 
bj a person who believed the seller to have power to 
sell, and no usurpation or fraud was imputable to the 
seller, the right of the person seized would be well 
founded, agreeably to section iii. of Regulation II. of 
1805, and he states that section xiv. of Regulation ITT , 
of 1793 would apply to his case ; that the absolute 
sale of the 2nd of February 1810 was fully proved, 
and neither the Plaintiff nor any one for him, during 
the twelve years, demanded his right, nor did Defendant 
admit it or promise payment, nor did the Plaintiff 
advance his claim in any Court ,• that the Plaintiff did 
not appear to have been prevented by minority, having 
attained the age of majority in 1819^ when 'he was 
appointed the superintendent of the TFyfef property, 
thiee yeai's before the coromencement of the suit, and 
that with referenee to section xiv. of Regulation III. 

/ of 1793, his claim was beyond the limit of cognizance^ 
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As ill tills ease, liowerer. Government was neither 
Plaintiff, nor had the Appellants its sancMoii for insti- 
tuting the suit, hence, in his judgment, section ii. of the 
Regulation II. of 1805 eaiiiiot he applied to this ease, 
still, although the Government was not Plaintiff, ; 
in consecpienee of the property in question being IFwA*/, 
or appropriated property, and the Plaintiff appointed 
MutW'OJy (procurator) by Governmeiit, for the manage- 
ment of the WiiM (appropriated) property, wiiieli is 
consecrated for the entertainmeiit of travellers, 


thought there wns reason to question wdietlier the pro 
tdsioiis of seetioii ii. Eegulatioii IT. ec 


aj* 
arro 


a case or not ; that np to the present period, no case of 
the kind had ever been tried by the Court, conse- 
quently the passing of a final order in this case by one 
Judge did not appear expedient. It was therefore 
ordered, that the papers for a final order should be laid 
before the two other Judges of the Court. 



lEWUN DOSS 
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Mr. Turnbull,, another Judge of the Siidder De- 
wanny Adawliit, before whom the cause was brought, 
having differed in opinion from 3^Ir. Ross, on the llth 
of F eh ruary ordered the papers to be laid before an- 
other Judge. Accordingly it came before Mr. Leicester 
and himself on the 18th of February 1830, who after 
stating tlieir opinion that Mr. Steer had no power to 
decide the case singly ill opposition to the opinion of 
Mx. Fleming, but that he ought either to have post- 
poned the case till the return of Mr. Fleming, or if he 
thought the inquiry by Mr. Fleming incomplete^ to 
have recorded his opinion, and referred the case to the 
hnal order of another Judge : tliat his decision, foiirided 
on the authenticity of the Ikiar-namah of the 2nd of 
Februarg ISIQ, which he prononneed to be autheEtic, 
withont evidence, and of the verity of Avhich strong 
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suspicions appeared, was indeed extraordinary : since 
® therefore the Decree of the Provincial Court could not 
be sanctioned, it became necessary to inquire into the 
merits of the Plaintiff’s claim, and with that view to 
consider, First, whether an inquiry in regard to the 
Ilirar-namaJi of the 2nd of Fehruary 1810, in order to 
remove the objection of the Respondent by calling for 
evidence of its authenticitv, was or was not neeessarv. 
As to which they say, “ In our opinion, an inquiry in 
regard to the instrument in question is neither neces- 
sary nor beneficial to the cause of the Defendant ; for 
in the event of the instrument in question on inquiry 
proving valid and authentic, yet the sale by the late 
Shah ShumsJi-ood-deen of the villages mentioned in 
the instrument in question is altogether improper and 
illegal ; for the villages in question are proved to be of 
the number of the Wiikf or appropriated villages. In 
such a case the deceased Shah had no power by law to 
alienate them.” 

Secondly. Whether the claim of the Plaintiff, con- 
sidering the lapse of twelve years from the date of the 
Ikrar-namah, was cognizable by the Court. On this 
question their opinion was, “ That independently of 
the circumstance, that up to the present date the 
Ikrar-namah ot Bye-hat (absolute sale) has not been 
proved in such wise as to change the aspect of the 
first or By e-hil-ivuf a (conditional sale), and that there 
appears no necessity to take evidence in regard to its 
authenticity, in consideration of Shah Shimsh-ood-deen 
haying no power to alienate the villages in dispute, yet 
ihs Ikrar-namah in question, even if it were proved 
authentic, could not bar the claim of the Appellant, 
hecause the Appellan^^ was appointed by the local 
agents to the ofiSces of the Mutwaly (procurator) 
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and Sijjada-nashin (superior) of the Khanl'aJi or 
nastery of Sheikh Kuheer. Dervish in 1S19." It is 
obvious therefore, they say, that from the date of his 
appointment, only the superintendence of the Tri?If 
(appropriated) villages, appertaining to the Khaakah 
in qtiestion, devoh'ed to his care, and pi'evioiis to tiiat 
time he had no concern whatever with that matter. 
In such a ease, agreeably to the intentions of section 


xi\. of Kegulation III. of ITP.'l, the claim of the 
Appellant in every way ajtpears worthy of hjeing en- 
tertained by the Court. 

Thirdly. They say, “ Although, according to usage in 
cases of Bye-hil-ivuffa (conditional sale) it behoves that 
the purchase-money of Bye-hil-wuffa should be caused 
to be paid by the Plaintiff to the Defendant, after the 
latter shall have accounted tor the hVusiluut (mesne 
profits) of the villages in dispute, yet as the estate in 
question was la-kJiiraj or rent free, and a profitable one, 
and has moreover been in the possession of the Ee- 
spondent ever since the year 1806-7 up to the pre 
time, a period of sixteen years, it is presume 
in such a length of time the purchase-money (prim 
cipal and interest) must have been realized by th« 
Defendant from the Mahal (district) in question 
this reason, and also in consideration of the seizin 
the Defendant in the property in question being 
gal, and the payment not hing in the Plaintiff, who h 
■ike Mufwaly (proeurator) and superintendent, an ascer- 
tainment of the Wasilaut (naesne profits) is deemed un 
necessaiy ; but rather with a view of putting an 
the dispute, and the suffering of the parties, it is 
proper that neither the purchase-money be ea 
be paid by the Plaintiff to the Defendant, nor 
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Wasilaut money be demanded of the Defendant by 
the Plaintiff.” 

The Court therefore decreed in favour of the 
Plaintiff’s claim, reversing- the decision of the Patna 
Court, and directed the costs of the parties in both 
Courts to be defrayed respectively by each, 

Such being the determination of the Court of 
Appeal, their Lordships are to consider whether that 
Court has determined rightly. First, that villages con- 
tained in the royal grants were to be considered as 
Wukf, and therefore inalienable in any manner w^hat- 
soever. Secondly, that notwithstanding the lapse of 
.time, the Plaintiff, in the character of Mutwaly, to 
which he had been appointed by Government in 
1819, was entitled to recover those villages. Thirdly, 
that as the possession of them by the Defendant 
was illegal, and as the Plaintiff was not the debtor 
of the Defendant, he was not bound to repay the 
money advanced. With respect to the determination 
that the Plaintiff ought not to have any account of the 
mesne profits, as the Plaintiff himself has made no 
complaint, it is unnecessary to consider it. 


The question whether the property mentioned in the 
two royal grants was to be considered as W'likf or as 
a proprietary right was much discussed in the above- 
mentioned ease of Kuheer-ood-deen (the present Plain- 
tiff) against Qadira ; and the opinions of 

the native law-officers taken in that cause being found 
to be contradictory, it became necessary to consult the 
Fiifwas of lawyers in cases formerlv decided bv the 
Court respecting endowments, and the decision 

of the Sudder Dewanny Adawlut' of the 1st of March 
18l4^ in the case IluII) Ali Hoossein v-. C^/ Alt^ toge- 
their with a of a former Kasi-ool-Romet of tbe 
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Sudder Dewanny Adawlut, and of the Mo 
C onrt, were referred to. 

The terms of the Firmans of Aulun Gheer in thal 
Muse ran thus : “ As it has come to the kuowleda'c 
His Majesty, that agreeably to a Sinmd, fiirulsl ' 

16 certain Mouaaf< situate, &c., have been 

piopiiatec for the purpose of meeting the charges 
Fa,ceers and students of tlie Madrissa, and the Khank 
^Musjid of MooUa Dervish Hoossein, sou of Muo.u 
Mwlam Ah, and the aforesaid individual in liopefu! fo 
the royal muniiicenee and favour, his Majesty 's rova 
commands are, that in the event of tlie aforesaic 
i OMsas being in the occupation and enjo^unent of tlnr 
individual, the whole of their shall eontinin 

as they formerly were at Jmnma of 15,000 dams fron 
(such a date), in the character of a Mad dad Mash (aic 
tor subsistence), according to the tenor of the grant 
and in order that he may apply the produce of th 
lands to meet the charges of the students of his M, 
dnssa and Mnsjid, and the present and future Hakim 
the Amils, &G., are enjoined to relinquish the Mom 
in question to that person’s occupation, to deem thei 
Maaf, (exempt from tax,) and blotted with the pen i 
every respect, and not to require of him a fresh 
annually. Should that individual occupy anything i 
anj othei way, they are not to countenance him.' 
Upon reading the Firman, the Kazi-ooi-Rouzat 
the Moofti gave their Futtm as follows : “ As in 
Firm^an it is written that the produce of the lands spec 


'A 


students , of MMrism , and Mmjid ■ of Mmlla Derpi 
Hoossein, aiid'.as .it ^ is '.not; written tha.t . the ■ 'sa'id 
shall, 'appipj)iiate '..the .produce- -to. ■meet , the. -"charges 
his. , , family ; ■ and: - children,. , ' or ' that he ■ - , shall' enjoy: 

-■2 F 2 
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»S4o- same ’ftith his family and children, it therefore appears 
jEwuNDossto ns that the lands in question have been paid as 
WuM in the character of Maddad Mash, and are not 

SHAH 

kobeer- liable to sale or gut. 

Agreeably to the above Fiihva, the Judges of the 

Sudder Dewannv Adawlut decreed that the litigated 

% 

lands contained in the Firman in question were a 
Wukf endowment, and were not disposable by sale or 
gift ; the grounds of which Judgment (it is said) are 
fullv stated in the Decree of that Court, under date 
March 1st, 1824. 

It is to be observed, that the word Wuhf was not 


mentioned in- the Firman, and that the individual on 
whose application the grant was made, Moolla Hoossein, 


was expressly named. In the report of this case, 
{2 Macnaghten, 110,) it is said that the terms of the 
Firman declared that the general superintendence of 
the resources should be confided to Dervish Hoossein, 
and should remain vested to him, his heirs, and suc- 
cessors [for ever, and that the law-officers declared 
that the appropriation of land]* or other property to 
pious and charitable purposes is sufficient to constitute 
Wiikf, without the express use of that term in the grant, 
and that the alienation of such property, from the pur- 
poses intended, is illegal. 

After referring to this case, and the opinions of the 
law-officers, the Sudder Dewanny A dawlut, in the 
case of Mussummaut Qadira v. Shah Kmeer-ood-deen, 
(3 M R., 407,) appear to have deter- 

mined, that notwithstanding the use of the words 
‘‘ iTiam,’’ and Altamgha,” in the royal grants, and 
the mention therein of the persons upon whose pe- 
tition to made, yet as these grants 

appeared clearly to have been made (as expressed 
in the petitions) for the purpose of maintaining 

* Taken frojn the folio 


« 
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a chai liable institution, the persons named were not 

mpiit proprietors ; that the establish- 

ment (the Khankah) was the real donee, and the 

peisons named were only Mutimlies of the Khankah ; 

that a lias no right to alienate, and eonse- 

quen j at the transfer by gift or other^^'ise by Shah 

0 mims-ood-deen was illegal. 

This decision is in accordance with the doctrine laid 
down 111 the Hidaya, book xv., of Wukf or appropri- 
ation, Hamdtm’s translation, vol. ii., page 334, where 

1 IS said, “ Wukf ” in its primitive sense means “ deteii- 

mn.’.’ In the language of the law, (according to 
Haneefa,) it signifies the appropriation of any parti- 
cular thing, in such a way that the appropriator's 
right in it shall continue, and the advantage of it go 
to some charitable purpose, in the manner of a loan. 
According to the two disciples, “ ” signifies the 

appropriation of a particular article in such a manner as 
subjects it to the rules of divine proiierty, whence the 
appropriatoi s light in it is extinguished, and it becomes 
a^ property of God, by the advantage of it resulting to 
his creatures. The two disciples therefore hold appro- 
priation to be absolute, though differing in this, that 
Ahoo Yoosaf holds the appropriation to be absolute from 
the moment of its execution, whereas 3IahoMed holds 
it to be absolute only on the delivery of it to a Midwaly, 
(oi TDiocuiator,) and, coiisequeiitly, that it cannot be 
disposed of by gift or sale, and that inheritanee also 
does miff obtain with respect to it. Thus the term 
Wukf, in its literal sense, comprehends all that is 
mentioned, both by Haneefa, and by the two disciples. 

Again (page o44) it is said, " l-poii an appropria- 
tion becoming' valid or absolute, the sale or traiisfer 
of the thing appropriated is unlawful according to 


1S40, 

jEwuN m 
Sahoo 
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1840 . lawvers ; tlie traiisfar is tiiila'vvf'u.l, I) 6 caus 6 ot 

jKWTjN Doss a saying of the Prophet, ‘ Bestow the actual land itself 
Sahoo charity in such a manner that it shall no long^er be 

KtjBEER- saleable or inheritable.’ ” 

ooD-DEEN. decision in the case of Kubeer-ood-deen v. 

Miissumat Kadira was correct, it follows that the 


transfer in this ease, whether conditional or absolute, 
by the same person {Shumsh-ood-deen) to the Defen- 
dant, was illegal : also, secondly, with respect to the 
lapse of time, the Plaintiff, not being the proprietor, 
had no right to sue for the recovery of the villages as 


his own'; accordingly, he preferred his suit as Sijjada- 
nashin, ha'vdng been appointed Mutwaly in 1819. Had 


he succeeded as heir of his father to a proprietary 
right in the villages, he might have been barred by 


the lapse of twelve years, according to section xiv. of 
Eegulation III. of 1793 ; but having no right except as 
Mutwaly, he stood in a very different situation. The 
superintendence of the Wukf villages devolved to his 
care from the date of his appointment, only. The 
MiiUvaly is the procurator of the donor, which, in this 
case, was the sovereign ; and it appears, by Eegulation 
XIX. of 1810, that it is the duty of every Government 


to provide, that the endowments for pious and bene- 
ficial purposes be apphed according to their real 


intention : the local agents are appointed to ascertain 
and report the names of trustees, managers and super- 
intendents, whether under the designation of Mutwaly 
or any other, and aU' vacancies, and to reconamend fit 
pei'sons where the nomination devolves on the Govern- 


ment. That the Board of Commissioners may appoint 
such persons or make such ether provision for the 
superintendence, management or trust as may be 


The Plaintiff therefore, upon his appoint- 
ment as Miitwaly, became the authorized agent of the 


Government for the performance of the acknowledged 
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"l O 

duty of the Govenimeut to protect the eiidowmeut -s.o. 

the ; ^‘00 as it is said in the opinion of JEw^^oss 

the Mahomedan la^vj^ers, “ The endowor and the ° 

utwaly are one and the same.” The endo^^nnent 

"" ^'as a perpetual endowment, and the ood-deen. 

u y of the Gro^ernmejit to preserve its application to 

t e right use nvas a public and perpetual dutv. By 

Begialatiou II. of 1805, section ii., i, is ,„oviclecI. that 

e imi .ation of twelve years for the commencement 

0 civil suits shall not be coiisidered applieahle to 

fte oonmeiicemont of any snits for the recovery of 

the pnbhc levenne, or for any public rights or claims 

tvliatever tvhich may be instituted bv or on behalf 

of the Goyernment, yith the sanction of the Governor- 

o^neral in Council, or by direction of any public 

officer or officers who may be duly authorized to 

prosecute the same on the part of Government. The 

Plaintiff, who was neither heir nor personal represen- 
tative of his father, in respect of Wukf property, had 
no right of ^ action against the Defendant till his 
appomtment in 1819, and the Defendant could acquire 
no right against the Government, whose procurator 
the Plaintiff was, at least until twelve years 

elapsed from his appointment. 

The ehdo\vment being a perpetual Wukf, and xne 
alieiiatipii consequently illegal, and it not having been 
showii that the purchase-money was applied to the 
use of the Khankah, the Plamtiff: cannot be required 
to account for it, even supposing the Defendant not 

to have been fully repaid . by his long possession of 
the property.. 

Theii Lordships are therefore of opinion^ 
judgment of the Sudder Dewamiy Adawlut ought to 
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Jeswunt Sing-jee Ubby Sing-jee, 1 
and Chutue Sing-jee Deep Sin’G- \. Appellants, 
jEE 

V. 

Jet Sing- JEE Ubby SmG-jEE - - -Respondent* 

On Appeal from the S udder Deivanny Court of 

Bombay. 


Legitimacy — Proof of — Decision based on personal ^resemblance of son to 
father— If can be accepted by Appellate Court — Pefusal to examine 
all the witnesses tendered — If a ground of reversal. 


In suit for possession of Zemindary and other estates claimed as son 
and heir of the deceased Zemindar, the Defendants denied the title of the 
Plaintiff, alleging, that Iie^ was a spurious and supposititious child, 
and tendered fifty-eighty ndtnesses to prove that fact ; the Zillah Court 
having taken the depositions of thirty of these witnesses, refused to ijerniit 
the remaining twenty-eight to be examined, on the ground, that being to 
prove the facts deposed to by those already examined, it was unnecessary 
to take their depositions, and, ultimately, decided in favour of the Plaintiff: 
the Defendants appealed to the Sudder Court, which refused to examine the 
■witnesses rejected by the Zillah, and affirmed the Decree of that Court. On 
Appeal to Her Majesty in Council, the Judicial Committee remitted 
the ease back to the Sudder Court, being of opinion, that the refusal by that 
Couit to admit the examination of the "witnesses tendered, "was irregular 

and that no decision could be come to upon the merits under such cir- 
eumstanees. 

7* Jan. On the 20th of J-mie 1825, the Eespondeut, Jei Sing- 
' fee, by his mother and guardian Baee Purtaba, filed a 
plaint in the Zillah Court of Broach ag'ainst the 

Jesivimt Sing-jeeVbby ^8 and Gfm- 

tur Sing-fee Deep Sing-fee, the brother and nephew, and 

Mussumat Gula Bhaee, the widow of Rana 
deceased, for recovery of Zemindary 
^ and personal estates in the possession 

^ Sing-fee Ubby Sing-fee, belonging to the 


Present -• Members vf tbe Judicial CommUtee^A^d Brougham, 

Vice Chancellor, Mr. Justice Erskine, and the Right Hon Dr 
Lushington. ® 

Couneilior,— Msaessor,— ;Sir Edward Hyde East 
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late Rana Vbhy Ring-jee and +].. t? i . 

med to be entitled to as his son and heir, 

1825, filed 

tlnC thTT t 

iiuiigs, tiiat tlie 7y.-f o 

son of tliA rie> 1 ’ * Sing-jee was not the 

nol Ld '>“• “ spn- 

and aettog „p a deed ot adoption, alleged to wl 

dantdeLo 

clant Jeswunt Rmg-jec Ubhy Sing-jee. 

“Isa fflad an an- 

* to the plaint, disclaiming- anv interest in the 

::r ^ 

to hei as widow of the deceased Rana Ubhy Sing-jee. 

evidence pleadings, documentary and oral 

idence v as produced on both sides. For the Plaintiff 

witnesses were examined to prove his legitimacy, and 

the CH-cumstances attending his birth and recognition 

X^i.hrT'’ »“l“daPts Bummoned 

-y-ei ht witnesses in support of their case. The 

depositions of sixteen of these vdtnesses having been 

take^ there being considerable delay on the part of 

Ihe eotTr T 

ait diieeted the Defendants' vakeels to 
asked what points these witnesses were to be calk 

^^swer, decide 

manly that It was unnecessaiy to examine moi 
fb nteto of these forty-two remaining witnesse 
^ nty-eight being to prove what had been alreac 
gone through by the sixteen first witnesses. 

On the 22nd of August 1826, the Zillah 
pronounced a Decree, part of which was in t^ 
lomng terms : “ After a most attentive perusal^ 
wMol, of the documentB filed, opd evidLoe tai 
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Jeswunt 

Sing-jee 

V. 

Jet Sing- 
jee^ 
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this case, the Court is quite satisfied that Plaintiff 
jEswunT has proved his claim to the Ouddy of Amod ; for, 

SING-JEE . T ' 

v. independent of the evidence and documents pro- 
jEj;.' ’ duced by the Plaintiff, the strong resemblance that 
Jet Sing bears to his deceased father, the latter of 

whom was personally known to the Judge when alive, 

» 

is so great as to leave no doubt in the mind of the 
Court as to his being his legitimate son.” 

It was accordingly decreed that Plaintiff be put 
in full possession of the whole of the property of his 
deceased father TJhhy Sing-jee, which was in the pos- 
session of the Defendants, each party bearing his own 



The Appellants appealed from this Decree to the 
Court of Sudder Dewanny, complaining, among other 
things, of the refusal by the Zillah Court, to take 
the evidence of the witnesses tendered. The Sudder 
Court however refused to admit this evidence, on the 
ground that its necessity was’ not made apparent to 
the Court, and affirmed the Decree of the Zillah Court 
oi Broach. 

From this Decree, the Appellants appealed to Her 
Majesty in Couneil. 

Mr. Miller, Q. C., Mx. ' Wigram, Q. C., and Mr. 

Jackson, for the Appellant. 



S'panMe, M. E. J. Lloyd, and 
P. Moore, for the Eespondent. 


The case having been opened. 


Lord Bbottgham, 



part of their Lordships, expressed great doubt 
, after the refusal by the Zillah Court of Broach 


permit the 


examination of twenty-eight witnesses 
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-^ppeliants, and the refusal 

remedy 

the Judicial Committee could come to any decision 
e meiits ; and after hearing the Eespondent's 
counsel on that point, their Lordsliips deterkned tl 
ac^vnse Her Majesty to remit the cause to the sSd 
Dewanny Adawlut ,- being of opinion that the re- 
lection of the etddence upon the supposition that 

+n deposed 

Tn^ fu ^ f^taen witnesses previously examined, 

’ ® biith and supposititious character of 

e aintift, the present Eespondent, which facts, j£ 

whop"^^’ • 

lly u regular, and detrimental to justice, and that 
±e decision of the Judge upon the personal resem- 
ance o e Plaintiff to his deceased father could 

tbey therefore resolved to remit the cause back to 
and advised the foEowing order ;— 

% said cause be, and the same is hereby re- 
^tted back to the eaid Court ot Sadder Dea-iuay 

it ts therem set forth and recommended, 

_ whereof the Judges of the said Court of Sudder 
_ Dewaimy Adawlut at Surat, for the time being, and 
■au other persons whom it may eoueern, are to 

notice and gwern themselyes accordinglv.’’ 


ihd I. 


jESWUNT 


Jet sing- 

JEE. 
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Edwaed Cobb Moegan, Chaeles ] 

I 

.Augustus West^ James Patch^ j 

JoHiiT Pascal LabkiijiS;, Edwaed y Appellants ^ 

Abaiitage^ and Heistry Aldebsoh | 

WoODHOUSE - I 

and 

George Williaai Leech - - - - - BespondentJ^ 

On Appeal from the Supreme Court of Judicature 

at Bombay, 

Heard exparte, 

Letiers Patent (Bombay), 1823 — Constvuction — Qualifications of persons 
who enrolled as attorneys— Powers of Supreme Court to frame rules — 
Interpretation of statute— Question of convenience— If a guide. 

The Supreme Court of Judicature at Bombay has uo power to admit per- 
sons as Attornies and Solicitors to practise in the Courts there, except such 
as are qualified in the nianner pointed out by the Bombay Chai*ter and 
Letters Patent of 1823, establishing the Court — viz., those who have been 
admitted Attornies or Solicitors in one of the Courts at Westminster or 
were practising in the Recorder's Court at Bombay, at the time of the 
publicatiou of that Charter. 

^ Semble. ^ Where a matter has been referred by Her Majesty to the Judi- 
cial Committee, which is not strictly an appealable grievance, their Lord- 
ships may, under the reservations contained in the 3rd & 4th Wm. lY e 41 

advise Her Majesty to grant the Petitioner leave to appeal. * ^ 

jrd Dec. This was an appeal respecting the admission of par- 

1040, & nth . . . A ji • ^ 

& i 2 th Feb. ties to practise as Attornies or Solicitors in the Supreme 
1 !^ Court of Bombay, and involved the authority of the 
Judges of that Court to make an Order for their 
admission after having* served for three years with an 
Attorney in "L^d/ia, without any previous service in 



By the Charter and Letters Patent constituting the 
Supreme Court at Bombay, made by His late Majesty 
George IV., under the authority of 4 Geo. IV., c. 71 
the Judges of the Supreme Court were authoriid' and 
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empowered to prove, admit and enrol as Advocates and 
Attornies, such and so many persons as might be horia 
fide practising as such in the Court of the Recorder at 


Bombay, at the time of the publication of the Charter ; 
and also as Advocates, such and so many persons, 
having been admitted Barristers-at-law, in England 
or Jj eland ; and as Attornies, such and so manv 
persons, haring been admitted Attornies or Solicitors 


in one of His Majesty’s Courts at Westminster , as 
might to the said Court appear fit, aceording to such 
rules and qualifications as the said. Cons t should for 
that pui’pose make and declare ; to act as well in the 


character of Advocate as of Attornies in the said Court ; 
and it was also expressly declared, that no other per- 
son or persons whosoever should be admitted to 


appear and plead, or act in the Supreme Court for 
and on behalf of any suitors : and it was further 
provided that no person, other than the persons bona 
fide practising as Advocates or Attornies in the Court 
of the Recorder at Bombay at the time of the publica- 
tion of the Charter, should be capable of being ad- 
mitted or enrolled, or of practising in the said Court, 
without the hcense of the East India Company for that 
purpose first had and obtained. 


On the 13th November 1834, the Supreme Court 
of Judicature at Rowj&at/ made and published the 

following Order 

Any person desiring to be admitted as an Attorney, 
Solicitor or Proctor, shall produce a certificate of his 
having been admitted an Attorney or Solicitor in one of 
His Majesty’s GoxiTts W^estminster, or of his having 

served a regular clerkship of three years to an Attorney 

or Solicitor of one of the Supreme Courts in and 
also a certificate of his good ch.araeter and ability, signed, 


Morgan 

LEECH. 
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1841 - in the first ease, by the master with whom he shall 
Morgan have served his clerkship in England, and also by one 
I.EECH. of the principal officers of His Majesty’s said Courts ; 
and in the second case, by the master with whom he 
shall have served his clerkship in India, and also by 
one of the principal officers of the Supreme Court 
at the Presidency where such clerkship shall have 
been served. ’ ’ 

This Order w^as similar to one made by the Supreme 
Court of Madras, which had been approved by the 
Chief Justice at Calcutta. 

The Appellants, who were Attornies and Solicitors, 
duly admitted and enrolled in the Supreme Court at 
Bomhay, and practising there, each of them having 
been previously admitted an Attorney of one of the 
Superior Courts at Westminster, presented a Me- 
morial to His late Majesty against the above Order, 
as being in contravention of, and against the express 
terms of the Charter. The Memorial was referred 
to the Board of Control, and some correspondence took 
place between the' Grovernment and the Judges of the 
Supreme Court, but no proceedings w-ere taken upon it : 
nor was any opinion given by the law-officers of the 
Crown or by the Privy Council upon its validity. The 
Judges of the Supreme Court were, however, directed 
by the Home authorities to address themselves, should 
they deem it advisable on the subject, to the Legisla- 

Spth of November 1837, the Respondent (who 
had no't been admitted an attorney or solicitor in either 

at TFes^mmsier) presented a petition to 
Court at Bombay, praying to be admitted 
Solicitor and Proctor of that Court. The 
petition was accompanied by a certificate of the 
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registry of liis articles of clerkship for three years 
with Henry Collins, a Solicitor of the Supreme Court Morgan 
of Bombay, and a certificate of service under those leech. 
articles, and one of good character and ability from 
his late master ; and also from Henry Royer, clerk of 
the Crown at Bombay, and from Daniel Bowden Smith, 
Prothonotary and Registrar of the Supreme Court. 

On the 21st of Deceniher 1837, an order was made 
by the Chief Justice, Sir Herbert A. D. Compton, 
in vacation, for the admission of the Respondent to 
practise as an Attoi'ney, Solicitor and Proctor of the 
said Court. 

On the 23rd of February 1838, a motion was made 
in the Supreme Court, on the affidavit of the Appel- 
lants, for a rule to show cause wffiy the said order 
should not be discharged, and why the name of the 
Respondent should not be struck off the rolls of the , 
said Court ; the motion was supported by an affidavit 
of the facts above stated, and cause was shown on 
behalf of the Respondent in the first instance, and the 
Court having taken time to consider, on the 20th of 
February 1838 refused the motion. 

. The Appellants petitioned for, and obtained leave 
from the Supreme Court, to appeal against the above 
order and admission of the Respondent, to Her Ma- ^ ^ 

lesty in Council, the prothonotary of the Court being 
ordered to transmit with the proceedings the original 
memorial presented by the Appellants against the 
order of the Judges of the Supreme Court, of the 
of November 1834, with the following minutes of 
Judges of the Supreme Court annexed to the memo-^ 
rial, and to which they referred as the answer of the 
Court to the present appeal. The minutes were as 
follows The jurisdiction of the Supreme Courts in 
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1841 


MOKGAN 

V. 

LEECH. 


India having been declared by the legislature to be 
equal, and a rule respecting the future admission of 
Barristers and Attornies having been made and pub- 
lished by the Supreme Court at Madras, after having 
been approved of by the Chief Justice at Calcutta, it 
was deemed expedient to frame and publish a rule pre- 
cisely similar for the admission of Barristers and 


Attornies in the Supreme Court at Bombay. 


“The rule, so far as it is applicable to Attornies has 
been complained of by seven of the members practising 
at Bombay, in a petition which is about to be transmitted 
to His Majesty in Council, and I deem it necessary to 
submit these observations, that they may accompany 
the rule to the authorities in England. 

“Considering the different branches of jurisdiction 


that the Court is required to exercise, that most of the 
suitors at Bombay are either natives of the island, or 
persons who cannot speak or understand the English 
language, and that Hindoos and Mahomedans, in 
matters of contract and inheritance, are respectively 
entitled to have their own laws administered, it may I 
conceive be expected that persons who, during three 
years, may learn the practice of the Court in its diffe- 
rent jurisdiction, who may require a knov/ledge of the 
language of the natives of Bombay, and who may 
thereby and otherAvise become acquainted Avith their* 
character, laAA^s and usages, will, if in other respects 
duly qualified in conformity Avith the rule, and if ad- 
noitted as Attornies, be enabled to communicate 


expdain to 
unnecessary 
conduct such 
the quickest and least 


the nath’-e suitors, to comprehend and to 
r rights and liabilities, to preA'ent 
or vexatious proceedings in Court, and to 
as may be necessary or unavoidable in' 
expensive manner : such persons, 
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by sympathizing mth the interests, acquire the confi- 
dence of the native community, and thereby tend to 
arrest the progress of that dilatory and ruinous litigation 
which has-been long complained of at Bombay. 


In forming my opinion respecting the expediency 
of adopting and of adhering to the part of the rule com- 
plained of, I have been in some degree influenced by 
the experience which I have derived from long prac- 
tice at the bars of Calcutta and ^latlvaft. 1 believe that 
two-thii’ds of the Attornies who have practised in the 
Supieme Court at Valcufta during the last fifteen or 
twenty years, and many of them the most efficient and 


lespectable, had never been admitted as Attornies in 
the Courts of Westminster or Dublin. A similar ob- 
servation, although not to the like extent, may be 

applied to many persons who have been admitted to 
practise at Madras. 


“H. A. D. CoMPTox, G. J.” 

“Bombay, IStJi July 1835 .” 

“I concur in the opinion that the rule adopted by 

the Supreme Court at Madras is a fit guide for this 

Court. I think uniformity highly expedient, unless 

difference of circumstances demands that the rule 

should be barred. I think that great evil arises from 

the want of direct intercourse between Attornev and 

client j and as to the residue ot the above observatioiiSy 

I am pi evented from expressing* an actual eoneurrence 

■ ^ 

iiot bv dissent, but bv not possessing* the experience 
in which they on 

^ ‘ J. W. ' 'P.: 

20th July 

-A.S this app6ftl W3,s licard. BXpavtCy Txw counsel a.ppftari n g jPor the 
BiGSpOllClontj it is dGGBlGd rig'bt towards tll6 .•J'llclgGS' ' ■ Uie ' 
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The appeal was referred in the usual form by Her 
Majesty in Council to the Judicial Committee ; but upon 
its coming on its order to be heard, the Court*" were of 
opinion that it not being in the nature of a judgment 
or determination, it was not an appealable grievance 
Tvithin the Charter, but that under the general powers 
of the 3rd & 4th Wm. IV., e. 41, and the terms of 
the I'eference, it was competent to them to advise 
Her Majesty to grant the Appellants leave to appeal, 
which was accordingly done; the appeal, therefore, 
now came on for final hearing. 




■tikie and Mr. W. E. Watson for 


The Charter of 1823 prescribed the persons to be 
admitted Attoruies, Solicitors and Proctors, to be such 
as had previously practised in the Recorder’s Court, 'or 
had been admitted in one of the Supreme Courts of 
Westminster, and declares that no other person or 
persons shall be admitted: the Supreme Court have, 
therefore, no authority to make an order superseding the 

Court to set out these minutes. It was submitted, liowever, on the 
papers, that the reasoning of the learned Judges was founded rather 

on the expeclieney and propriety of the rule than on its legality, or 
the power of the Supreme Court, under the provisions of the Charter, 
to make such an order. And it was observed that the Letters Patent 

constituting the Snpreme Court at Madras^ from whence the rule was 
copied, authorize and empower that Court to admit and enrol snch 
and so many persons having been admitted Attoruies or Solicitors in 
one of our Courts at Westminster^ or 'being otherwise capable and 

those constituting the Supreme Court at Calcutta, ^'empower the 
Judges to admit as many advocates and attornies-at-law as to them 
may seem meet; while those constituting the Snpreme Court at 
contain no provisions similar. 

Brougham, Mr. Justice. Bosanquet, Mr. Justice 
Brshine, and the Right Honourahle Brv Lushington. 
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provisions of the Charter. If an Act of Parliament, 
or that which is equivalent to an Act of Parliament, 
enacts a particular mode of doing a thing, there is in- 
volved in that the negative of anv other: a power, there- 
fore, to the Supreme Court to admit Attornies certified 
and enrolled in the Courts ot West ))i Inst cr, is an abso- 
lute negative against the admission of anp persons who 
do not come within that description. F/h. Abr., 510, tit. 
Statute, E. 6, pi. 7. Ti here there is an affirmative that a 
particular mode is to be followed, as where an Act of 
Parliament introduces a punishment for a new offence, 
and savs, the party shall be punished irr a particular 
manner, the negative against any other mode is im- 
plied, and the party cair only be indicated under that 
par ticular Statute. The principle is, that where there 
is an affirmative, that a particular mode is to be fol- 
lowed that is pregnant vnth a negative, that no other 
mode shall be followed.* Li Strading v. Morgan^ 
there is this passage: “Wherefore, every Statute that 
limits a thing to be done in a particular form, although 
it be spoken in the affirmative, includes in itself a 
negative, viz., that it shall not be done otlrerwuse. ” 
The Judges of the Supreme Court seem to think, that 
as it w’-as the object of the legislature to equalize the 
Courts in /Mdm in point of Jirrisdietion, that therefore 
it was the intention of the legislature to enable all 
the Courts to do the same things, and that as the 
Statute 4 Geo. IV., e. 71, (under which the Supreme 
Court was established,) directed that the present 
Supreme Court “should,” upon its being established, 
“do, execute, perfoim and fulfil all such acts, authori- 
ties, duties, matters and things whatsoever, as the said 
Supreme Court of PorC IF® am is or may be law- 

* DwaiTis on Statutes, 641. Siderfin. 206. 

2 Q 2 1 : ^ 


1841, 

MORGAN 

7 ' 

Leech. 
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1841. 

Morgan 

V. 

LEECH. 


fully authorized, empo^’ered, or directed to do, execute, 
perform and fulfil mtliin Fort William aforesaid,” 
and that as the Supreme Court of Fort William were 
not limited in their power as to the admission of persons 
to practise as Attornies or Solicitors, other than those 
already admitted into the Courts of Westminster, that 
e e tlxe^ XiV ex e to have equal power and discretioxi 
as to the admission of Attoxniies or Solicitors ixxto their 
Courts of Bomhay. But we sxxbxnit, that the Statute 
merely makes the general jurisdiction of the Court, for 
the pux’poses of justice, similar to the powers and axxtho- 
rities exercised Ixy the Courts at Fort WUliam. But 
where the Charter gives a special qualification for At- 
torxxies or Solicitors, no general words ixi an Act of Par- 
liament can overrule the express words of the' Charter. 
The 3rd & 4th Will. IV., c. 85, sec. 115, does not alter 
the law in this respect, but rather confirms it, for there 
it takes away ' the necessity of obtaixiing the licexise of 
the Company, but gives no general power to the Court 
to admit. The 115th section provides, “Be it enacted, 
that it shall be lawful for any Court of Justice esta- 
blished by His Majesty’s Charter ixi the said territoiies, 
to approve, admit, and exixol persons as barristers, 
advocates and attorixies in such Court, without any 
licexise from the said Company.” It is unnecessary to 
speculate upon the reasons of the Government in 
harfng made a ditference in the Bomhay Charter and 
that of ilfadms, (perhaps it was to prevent a great 
influx of Sohcitors,) but we must take the Charter as 
it is, and unaffected by any subsequent Acts of Parlia- 
ment; and submit, that the construction of it is 
(plain and obvious, and that 110 implied authority from 
the words of the Act, by virtue of which this Charter 

vas granted, can control that plain and obvious con- 
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of the'fi’p to the admission 

of the Respondent, viz., that it was made by a sing 

^ “1 vacation, whereas it ong 

to have been an order of the whol^' Pnin-f i i 
term t+ ^ and made in 

teim time. It appears also, from the papars, 

,arv rlr acted as no- 

eit Coiut at Bomhay; but it is not necessarv to press 

these disqualifications : the Court had no newer f 
ennioT^a +« i i • ^>^1111 nau 110 pov er, as w€ 

contend, to admit him at all. 

The Eight Honourable Dr. L ushixgtox : 

““ «‘o “‘-e™- 

stances which gave rise to it are the following .— 

Cofrt If \ f ^^'ot’e;«Aer 1834, the Supreme 

a n-le as to the adnus- 
eioa of Attormes to practise in that Cottrt : that rule 

tvas m the terms set forth h, the printed papers.- 

the°’'faM,*%‘‘ °l -''""■f"*’''' Respondent, on 

the faith of this rule, petitioned the Court to be 

admitted as an Attorney to practise in that capacity 

of clerkshin Tnr ^ of his articles 

cleikship toi three years, with a Solicitor of 

Court, and also a certificate of service under tn 

articles, and also of good character and abilitv from 

same^ Sohcitor, from the Clerk of the Crowm in 

Court, and from the Prothonotary and Registrar. 

(to the 21st of Becember 1837, the Chief Justi 
made an order for the admission of the Respondent 

practise cis ail Attorney. 

H the mlo of Court of the 13th of November 

h “ ''f'* the Eespoiident was 

acuxiitted and eiititied to practise. 

p. 
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Several of the Attoriiies already admitted and prac- 
tising in the Court, however, entertained a contrary 
opinion; and conceiving that the admission of the 
Respondent was not warranted by law, and injurious to 
their own interests, on the 23rd of February 1838 
moved the Court for a rule to show cause why the 
order of admission should not be discharged, and the 
Respondent struck off the Rolls; the Respondent im- 
mediately showed cause; the Court took time to 
consider, and on the 28th of February refused the 
motion. In other words, they held that the Respon- 
dent was duly admitted an Attorney of the Court. 

The Appellants petitioned the Supreme Court for 
liberty to appeal against the order and admission, which 
was granted. At the hearing of the appeal here, the 
Respondent did not appear, and their Lordships have 
now to decide, whether the Appellants have stated 
sufficient grounds in law, to entitle them to a reversal 
of the orders appealed against. 

Various applications have been set forth in the 
papers, to the Government at home, and other pro- 
ceedings, the greater part of which cannot possibly 
enter into the consideration of their Lordships in the 
decision of this case; for the sole question to which 
they can direct their attention is, was the admission of 
the Respondent as an Attorney authorized by law or 
not? 

In determining this question, our first consideration 
must be applied to the Charter, whereby the Court is 
constituted, and its proceedings regulated. That 
Charter is for those purposes equivalent to an Act of 
ParHament, and must be construed on the same prin- 
eiples. y 

applicable to the general Question is 
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in. these words (the learned Judge here r 
clause).^ 

Now this clause does three things : 1st, it 
for the admission into the Courts as newly 
of all persons howsoever qualified, who were 
at the time of the publication of the Cliarter: 
it directs affirmatively who shall be admitted, i 
describes the qualifications they must possess; 3rd, it 
declares negatively that no person not possessing the 
stated qualification shall be admitted. 

It seems difficult to understand how aiiv doubt 
could be raisea as to the meaning of a clause sc^ clearly 
expressed; but from the papers in the Appeiidix, 
though the point has not been argued on the part of 
the Eespondent, it appears that the Court at Bonihay 
entertained the opinion, that the authority' incident 
to a Court of Justice to regulate the appointment of 
its own practitioners was not restricted by this Charter, 
It is not said that the Charter could not restrict sucli 
power, whatever it may be, for that would be a propo- 
sition utterly untenable, but that the Charter duly com 
strued produces no such effect. This at once brings back 
the whole question to the interpretation of the Charter. 
Now one of the first rules of construction is, that 
effect shall if possible be given to every part of the 
instrument; but if the proposition contended for by 
the Supreme Court at could be maintained, 

the consequence would be, that the negative part of 
the clause would be wholly inoperative. It is clearly 
impracticable to adopt a construction so wholly repug- 
nant to the first principle of interpretation 
repugnant to the plain meaning of 
is no room for argument that this 
directory of what shall be done, and therefore open to 
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file possible construction, that what was peimitted. 
before, was still allowed; for it is not merely directory 
of what shall be done, but it is expressly declaratory 


of what shall not be dorre. 

The meanirrg of the Charter being' ascertairred, the 
whole case is disposed of: for no question of corrve- 
nience or iirconverrience can in a clear case be allowed 


to have arry weight. 

It is needless to notice some other arguments which 
seem to have been advanced, viz., the refererrce which 
was made to another clause in this Charter, wdrereby 


a general power was giverr to make rules with regard 
to the general practice of the Court; because the ge- 
neral power contained in this Charter is clearly appli- 
cable to another and a ditferent matter, and cannot be 
considered as overriding the express directions given in 
a clause peenliarly and exclusively applicable to the 
appointment of Solicitors in the Court. Again, a still 
further observation seems to have arisen with reference 
to the conclusion of the clause, which states, “And we 
do further ordain and declare, that no person from and 
after the date of these our letters j)atent, other than the 
said persons, being bona fide practising as Advocates or 
Attornies in the said Court of the Eecorder of Bombay 


at the time of the publication of this our Charter, 
shall be capable of being admitted or enrolled, or of 
practising in the said Court, without the licence of the 
said United Company for that purpose first had and 
obtained.” Now by a subsequent Statute* it appears 
that this clause was repealed and rescinded: but the 
whole effect of that subsequent Statute is to repeal 
Uiis elause, leaving' the remainder of the provisions 
With respect to the appointment of Advocates and 
Attornies in full and undiminished force. 

* See 3 & 4 m. !¥., c. 85, s. m 
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It appears, therefore, to their Lordships that the Ee- 
spondent not being qualified to be admitted according Morgan 
to the Charter, the Supreme Court had no power to leech. 
exercise any further discretion in the matter, and that 
the appeal must be pronounced for, and the rule 
admittiilg him, and the rule refusing to strike him 
off the Eolls, rescinded. 


Eajah Dbedae Hosseix 

AXD 

Eaxee Zuhooe-oon Nissa 


- Appellant, 

- Respondent.* 


On Appeal from the Sudder Dewanny Court of 

Bengal.^ 

* 

Mahomedan Law---8ueeession—Shias--Makomeda7i Zemmdar dying inteMate 
-—Daughters and hrother — Friority — Begulation XI of 1793 and X of 
1300 — Scope— IniparWbiliiy — Family usage as to— If exempts estate 
from the operation of Begulation XI of 1793 — Will — Froof of genuine- 
ness. 

The family usage that a Zemindary has never been separated, but de- 
volved entire on every succession, though proved to have oust- 
ed as the custom for many generations, will not exempt the Zemindary 
from the operation of Eeg. XI. of 1793, wliieh provides in ease of intestacy, 
for the division of landed estate among the heirs of the deceased, aeeording 
to the Mahomedan or Hindoo law. 

Eee X. of 1800 does not apply to undivided Zemindmies, m which a 
custom prevails, that the inheritance should be indivisible, but only 
Kaftals, and other entire districts where local eiMtoms prevail ^ and there- 
fore only partially, and to that extent, repeals Eeg. XI. of li 9 d. 

Bv Bee. IT. of 1793 , it is provided, that in suits regarding succession, 
inheritances marriage, and caste, and all religious usages and instit^ons, 
AfaTiomedaw laws with respect to Mahomedans, and Bmdoo laws with res- 
neet to Eindoos, are to be considered as the general rules by whieh_ dndg^ 
Le tMorm their decision ; according to the true construction of which the 

T ttp, question at issue in this Appeal was tlie rigM to 
a moiety of tbe Zemindary of Fergunnah Soorjapore, 
m ZiMaM Purneah, m tbe province of Bengal. Rajah 


* ■Prceent • Members of the Judieial Committee,— Ijoxi 
Mr ton Parke, Mr. Justice Bosanquet, Mr. Justice - 
tie Eigit HonouraWe Dr. Lushin^on _ , 

Privy Gomiemor,—Asscss()r,--Sir Edward Hyde 

t Eeported 3 Maenagiten’s Sud. Dew. Eep. 46 & 1 
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1841. 


Rajah Dee- 

DAR 

HOSSEIN 


V, 

Ranee Zu- 

HOOR-OON 

NISSA. 


MaJiomedan law of each sect ought to pjevail as to the litigants of that 
sect, and not the general or Soonee Mahomedan lawu 

In a suit, therefore, by a party in possession of one moiety of a Zemin- 
darn, for recovery of the other, on tiie ground that the estate vi’as, accoi cl- 
ing' to the family rule, indivisible, it was held by the Judicial Conmutt^, 
that the property not being a Jungle Mahal, within the^ prOTisioim 0 _• 

of 1800, the family rule, if proved, was abrogated by Eeg. XL of lc9o, 
and the title-deeds set up in the pleadings not being satisfaetordy proved ; 
that the descent must be governed according to Eeg. iy. oi oj tne 

laws of the religious sect to which the litigant parti^ belonged. The 
Judicial Committee, in affirming the judgment of the Court below bed 
the Zemindm'y divisible among the co-heirs of the deceased Zemindar, 
according to the law*s of the Sheeali or Imamecan sect of MalioTnedans to 
wliich they belonged, according to wliich law’’, property descends to the 
dauo-hters'of a deceased brother, in preference to the surviving brother. 


Where an aupeal had been dismissed for want of prosecution, no step 
having been taken in it for ten years, the appeal was, upon Petition to the 
King in Conncil, restored, the Appellant paying the costs of dismissal and 
restoration ; it appearing that the Ai>peilant was ignorant of the proceed- 
ings necessary to be taken in this country, and had, though aftei the lapse 
of some Tears, instructed a commercial house in Calcutta to prosecute the 
appeal, but whose agent in JSngland becoming insolvent, no proceedings 
w’ere taken to bring the case to a hearing. 


Foohur-ood-deen Eossein, formerly Zemindar of Per- 
gimnali Soorjapore, died on the first of the month of 
Poos 1200 Moolky (13th of December 1793), leaving 
two sons, Rajah Akbar Eossein, who was his eldest 
son, and Rajah Deedar Eossein, the Appellant. He 
left also a daughter, and the mothers of his two sons, 
and his own mother, surviving him. 

Akhar Eossein married the Respondent, Zuhoor-oon 
Nissa, and died on the 13th of Assin 1221 Mcolky 
{2'8tla. Septemher 1813), leaving his widow and three 
daughters surviving him. 

On the 1st of January 1815, the Appellant com- 
menced an action in the Moorshedabad Provincial 
Court against the Respondent, for the purpose of 
being put into possession of one moiety of the afore- 
said which was in the possession of the 

Respondent, and had been transferred into her ria-m A 
in the lifetime of Akbar Eossein, under an alleged 
bill of sale, bearing date the 17th of the month Beh- 
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doon 1221 Moolky (2Stli August lfS13), executed bx 
Akbar Hosseiii, and l)y wliicb he purported to sell the 
moiety of the Zemmdary to the Respondent in consi- 
deration of her marriage-settlement. 

The damages in the action were laid at 3,46,201 ru- 
pees, 8 anas, being the threefold of rupees 115.400. 

8 anas, the animal Jmrnna (public a.ssessmeiit) of the 
estate. 


The grounds of the action, as stated in the plaint, 
were, that the late Rajah Fookiir-ood-deen Hossein 
did, agreeably to the Wusseeyut (declared wish) of his 
father and ancestors, make a Will to the following 
purport, that is to say, “of both my sous, whichever 
shall be the survivor, shall become tlie Malek and 
MokJitar (the proprietor and comptroller) of the whole 
of the Zemindary, and shall maint^n the remaining 
person who may have claims,” and that he legalized 
the Will by procuring to it tlie evidence of witnesses 
and the seal of the KaAA That after his death a 
Sarbarakar (manager) was appointed by the ruling 
powers for the purpo.se of taking care of Akbar Ilos- 
sein’s and the Appellant’s property, and to manage 
the affairs of the Zemindary by reason of Akbar Hos- 
sein and the Appellant being of tender years; and 
that for their subsistence, and that of their paternal 
grandmother, and their two mothers, and their sister, 
a. Moshaira (monthly stipend) was fixed by Mr. Cote 
brooke, ihe Judge of the Zillah Piirneah, hi \vhieh 
property was situate. That when Akbar Hossein a 
the Appellant arrived at years of discretion, a requi- 
sition was made by the Board of Eeveime, through 
the Collector of Zillodi Purneali, of what their 
tive ages were, and of the genealogical 


TM. Maliomedmi 
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1841 . ancestors, and that when their ages were ascertained, 
ramiTdee- and the genealogical table gone into, a Bimdohust (ar- 
hossein raiigemeiit) was made mth Akbar Hossein and the 
Ranee zu- Appellant, by the orders of the ruling powers, from 
the Bengal year 1207 (1800-1), by virtue of the grant 
to them of one Bunnud (deed of grant), and the ac- 
ceptance from them of one Kahooliat (engagement), 
and without separating either the Juninia (public as- 
sessment) or the lands of the ZemindaTy, w'hich were 
continued whole and entire; and that upon considera- 
tion of the Will, the late paternal grandmother and 
sister of AJcbar Hossein and the Appellant used during 






their lifetime to receive their Moshaira, and both their 


mothers to that day received their Mosliaira to main- 
tain themselves with. That this had been a practice 
of old, and had always been observed in the Appel- 
lant’s family. Tliat tliere ^vas not between, Akbar 
Hossein and the Appellant, disagreement or misun- 
derstanding in any shape whatever, or any proposition 
as to a division of the Zenimdary. That the bill of 
sale above referred to, and a deed of gift of Akbar 
Hossem’s personal property in favour of his daughters, 
which had been executed at the same time with the 


bill of sale, had been procured by fraudulent means, 
and when Akbar Hossein was in a state of bodily and 
mental incapacity. That the Zemindar y had, for 
fourteen generations together, devolved to the male 
offspring, and that no bill of sale or deed of gift had 
ever taken place among them. That the bill of sale 
and deed of gift had been framed by artifice and fraud, 
and were considered illegal according to law, and 


by virtue of the Will and the Kabooliat, and the 
practice observed in the family, and the genealogical 
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table, the whole of the Zemindarij was the right and 

title of the Appellant. RaJah dee- 

^ BAR 


On the 25th of July 1815, the Respondent put in 
her answer to the plaint, to the eft'ect, that she denied 
the Appellant’s allegations a.? to the rule of the fa- 
mily, and the W^lsseeyut (declared wish) of his 
ancestors, and the Will of the late Rajah Foohur-ood- 


HOSSEI'N 

C'' * 

Ranee Zu- 

KOO'R-OON 

MSS A. 


dee% Hossein: and as to tlie Zemmdarif not liaviii^a: 

been divided, and never having devolved to the female 
branch; and stated that the Appellant, in the lifetime 
and since the death of Akhar Hossein, had preferred 
divers petitions, whose purport was different from each 
other, to the Register, the Judge of the Zillah Court, 
the Collector of that place, tlie Board of Revenue, the 
MoorsJiedabad Provincial Court, and the Sudder De- 
wanny Adawlut, and that his representations had been 
clashing* and inconsistent. That the non-portionment 
of the Zemindary was in violation of the Maho- 
medan law, and nullified the provisions of Regulation 
XL of 1793.* That the non-division of the Zemin- 


* Regulation SI. of 1793, after reciting that, ^‘a custom, origi- 
nating in considerations of financial convenience, was established 
in these provinces under the native administrations, according 
to which some of the most extensive Zcmindarics are not liable 
to division. Upon the death of the proprietor of one of these 
estates,^ it devolves entire to the eldest son or next heir of the de- 
ceased, to the exclusion of aU other sons or relations,” enacted, by 
sect. 2, that after the 1st of Juhj 1794, if any Zemindar should die 
without a tvill, or TOthout having declared, by a writing or verbally, 
to whom and in what manner his or her landed property ^as to de- 
volve after his or her demise, and should leave two or more heirs, who 
hy &e Mtthomedan or Hindoo law might be respectively entitled to 
succeed to a portion of the landed property of the deeea^d, such 
persons should succeed to the shares to which they might be so 
gjj^titled ; and bv sect. 3 it was further enacted, that if one or 
more, or aE of the sharers of such Zemiadar, should be desirous, of 
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1S4T. dcifij botwBGii tli6 brotli6rs of lior liiisbaiici s fatboi and 
RAJAH dee- tlieir ancestors, was Giving to iiotiiiiigy but that there 
Hoss^N had existed iinboiincled friendship and understanding. 
ranee zu- That as to the Zemindary being written in the names 
^mssT^^ of the elder brothers during the minority of the 
yonnger brother, and that the younger brothers when 
thew came of age made no dispute, this had happened 
because the wdiole of the younger brothers died with- 
out issue ; but that had any of their issue existed, it 
Avould have become necessary to make an apportion- 
ment of the estate ; and that for these reasons the 

having separate possession of their respective shares, a division of 
the estate should he made in the manner directed in Regulation XXX . 
of 1793, and such sharer or sharers should have the separate pos- 
session of such share or shares accordingly *, hut if there should be 
three or more sharers, and any two or more of them should be de- 
sirous of holding* their shares as a joint undivided estate, they should 
be permitted to keep their shares united accordingly. And by the 
same Regulation, sect. 4, it was also enacted, that if any two or 
more sharers should keep their shares united, a manager for their 
Joint estate 'was to be appointed ; and if any one or more of such 
sharers should apply to have the separate possession of his or their 
share or shares, the proportion of the public Jiimma charged upon 
the whole estate which is to be assessed on such share or shares, 
was to be adjusted, according to the rules prescribed in sect. 10, 
Regiilatioii L 1793. And it was also pro\'ided, by sects. 5 and 6, 
that nothing contained in the said Regulation was to be construed 
to entitle any person to a share of an estate 'which might then he 
held entire by any individual, or that might devolve to any individual 
prior to 1st J'ldy 1794, in exclusion of the other heirs of the last 
proprietor, under the custom, nor to prohibit any actual proprietor 

or transferring by Will, or by a declaration in 
writing or verbally, either prior or subsequent to the 1st July 1794, 
his or her landed estate entire to his or her eldest son or next heir, 

^ ^ exclusion of all other sons or heirs, or to 

or two or more of his or her heirs, in exehi- 
all other persons or heirs, in the proportions, and» to be held 

proper. 
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cireumstanee coma oe no groimc 
in tlie famih-. That in fact the 


1.841, 


prool as to a rii..., 

me /^f^:n}infhsr?i in qiiestioii ^aIah dee 
used to be written only in the names of the elder sons .hossein 
of her Iinsbaiid "s ancestors: and that if the Appelh 
adduced this instance as making out liis case, lie r 
not entitled to the half of the estate wliieli lie had i.ii 
possession. That the rule in form.er times in the 
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families of great Rajahs -of not diridiii. , 
which used only to ■ devolve to the eldest son, 
opposition to the ordinances of the law, and 
Sastra,^ and was elearlv the cause of tlie spoliation, 
of the .rights of other heirs; and that Bogula 
of 1793 had been enacted for the purpose i 
away and caneellinst such rule. That in fact wlie 
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her late husband and the .Appellant were infants, Mr, 
Colebrooke, the Judge of Zilfah Parneah^ fixed .the 
■Zenimdarif in c|uestioE„ in the Joint . names of her hus- 
band and the Appellant, .under the provisions of the 
said Segulation, and appointed a , manager. That 
after her husband 'ea,m,e of a.ge, .he, upon co,iisideratioii 
of the ordinances and the law, and the Eegulatioiis ; of 
Groveriiment, made no altercation ; but in con.J,unction 
with the Appellant, preferred a BiirkJmst {petition)'' for 
a Kkood’i)-ufidobiiM '(a ■ settlem-ent made bv'" Govern- 
ment direct Arith the landloixl), and, agreeably to the 
prayer of the petition presented by both the brothers, 
a Ta/iMd of (agreement for) the Zemindary in question 
A' as gh^en to both brothers in the shape of 
&Mwdo6ifsf in the year 1207 B.S. (1800-1) ; and her 
late husband and the Appellant, in order that an effi- 
cient management of the estate might take place, and 
because there Avas no misiinderstanding between them, 

* The J}harma Sastra, the code of law, consisting of the text- 
books and commentaries. 
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1841. appointed Baboo Sookh Lai tlieir Sarharakar, and 
Rajah Dee- making tke collections tlirough. Mm, used every year 
HossEiN to take one moiety of the profits which accrued. And 
Ranee zu- that under the provisions contained in the fifth section 
**mssA?’^ of the above Eegulation, this could not be overturned. 

That the Appellant’s assertion that the Zemindary 
never devolved to the female part of the family was 
erroneous ; and that the medium through which the 
Zemindary came into the hands of Mahomed Saeed, 
the father of the great gTandfather of her late hus- 
band, was through his inheriting from Beehy Roivslieen, 
Ms wife. That the Appellant’s allegation of the 
Wusseeyut of his ancestors and the Will of his father, 
were fabrications, and in discord with all the Durk- 
hasts (petitions) which he had presented. That if 
there was in reality a Will, the xAppellant could not 
have had the least dread of the bill of sale and deed 
of gift; and that the existence of such an instrument 
could not be reconciled, with the opposition to the 
bill of sale and deed of gift, by pleadings which were 
inconsistent with each other. That it had been a rule 
of long standing, that when a Rajah or Zemindar 
made a Will, as to the disposal of his effects or estates, 
he inomediately made a communication of the circum- 
stance to the Government ; and that had the Will, 
which the Appellant alleged, been a true one, he 
would have made a report respecting it to the ruling 

he opposed the bill of sale and 
registered, would have produced it; 
neither produced or made mention of it before 

collector, or the Judge of the 
of Revenue, or the Moorshedabad 
Court, or the Sudder Dewanny Adawdut; 
and fha,t there could be no doubt, therefore, of its 
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being a forgery. That if the Wusseemd and Will, 
alleged by the Appellant, were genuine, and the Ap- Raj.^h dee 
pellant had conceived himself entitled to the whole o 
the Zemmdary, under the rule observed in his family, rane’e; 
and if it had not been customary that portions of the 
Zeniindary went to the female branch, the Appellant 
would not have obtained from his mothers two bills 
of sale and deeds of gift, specifying in them their 
rights and portions, and procured to them the seal of 
the East, and got them registered by the register; 
and that it was clear, therefore, that, antecedent 
that affair, there was no Wusseeyiit or Will. The 
spondent by her answer, further stated, that during 
the lifetime of her late husband, the Appellant 
brought actions, for an account of the charges in- 
curred in the Iman-bara (religious establishment) and 
of his share in the goods and jewels of his paternal 
grandmother; and that whilst his brother was living, 
the Appellant presented a petition to the Judge, 
setting forth that he had two suits pending against his 
brother; and that as his brother was selling and 
giving away by grant the whole of the Zemmdary and 
effects, and was making a transfer of names, there 
would be no assets to answer the decrees in such 
causes, if given in his favour. That the Appellant 
had also presented a petition to the Board of Revenue, 
praying that a iSarfearnkar should be deputed, and 
agreeing to account to her for the receipts and dis- 
bursements, and to furnish her with her necessary ex- 
penses. The Bespondent by her answer, also denie 
allegations of the plaint, as to the bill of sale and 
of gift having been obtained by fraud, and as to the 
incompetency of AA'fear Eossein, and asserted the hi 
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1 S 4 !. Tin- Amif'ilaut tiled a reidicatioii to the ans'wer, eii- 

eajah Dee- larging upon the gromids statod in the plaint, and 
alleging that tliere had been a 'writing between Mm 
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ancestors. 

‘lit reioiiied, answering in detail the 
the replication, and suggesting that the 
alleged, 'writing between the Ap'pellaiit and Ms biotliei 
was . fabricated. The rejoinder also alleged, that, ac- 
rdiiig to t,lie Fufivas (opinions of the law-officers), 
d the te,x.ts on which the Fi!fu:as were founded, a 
fusttond is not legaT when made in favour of an 

m 

I .r. 

Alneli dociimetitury e\’ideuee was adduced, and many 
witnesses examined, both 011 the part of the Appellant 
;uid of the Eesijoiident. 

Among-st tlie doeumeiits exiiilhted by the Appel- 
lant, was one. purporting to be a copy of a copy of 
‘ged ^Yill of Rajah Fookitr-ood-deen Hossein, 
earing ctaie tne 15th of Jlardi 1199, B. S. (25th Ja- 
nuar if 1793), recorded in the collee-tor’s office, and an 
instrument purporting to be an Ikrar-namah (compact 
or agreement) under the seals of Ak'bar Hossein and 
the Appellant, bearing date the 11th Assin 1217 
Moolkif (2nd October ISIO), to the folloxiing effect: 
e, Akbar Hossein and Deedar Hossein, sons of 


'It' 


i i 


■ii 

i'i. 


the deceased Rajah Fooknrood-deen Hossein, inhabi- 
tant of Aifsba Khngra, in PergmmaJi Soorjapore, 
“while in sound health and in the possession of our 
“faculties, andwhile equal to all legal acts, do make 
“this good and legal declaration, that among our fore- 
“ fathers there never has a division been made of the 
*‘Zemmdarg. On the other hand a dmsion of the 
‘‘i^ewiwrlar# has been forbidden to be made, and there 
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^^are Witsateyuf-namah^ of our aueestors. made by tbe 'S^s. 
^^agiement of^lieirs to die lollowhig e+tect. that, i? to kajah dee- 
- e Zt)nu„lcry of n> rlio eoinraetiiig parties lias hcSsfiv 
^^ iiever^ been divided among tlie beirs. nor will iMs kane^ zr- 
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ever be done. And upon the uiie observed in tlie 
and by tbe TT ii.<«eeiji.if-iiati<a]!S of our prose- 
Jnitors, such person from among the male line, as 
^^sball be the survivor, shall be in ilie occupation, and 
the Mahlt and MooMdar of the whole Z.,t,lndani. and 


^^siall maintain the other heirs who may be entitled to 
^^it. In fact, our father, going upon tlie rule observed iu 
‘‘our family, has executed a Wiisseeyut-m^iiah, and after 
^^the death of our father, during the rime we Averc in- 
^^fants, there Avas a Sarheyakar aipjioiiited to the whole 
|‘of our Zenmidary, by order of the Court of Wards. 
‘‘Now that Ave have come to years of di.sereTioii and of 
^‘age, We do, by the agreement of tlie heirs, and in 
puisuance of the rule observed in onr family, agree 
^ and gWe iu AA'ritiug, that Avliile both of us brothers 
exist, we shall keep ‘he Zemiudary iu onr control ; 
‘‘and we shall ueA'er divide and take the Zemindary. 
^^Thex’e shall be on the part of lioth brothers a Sarba- 
ralat in the Zeniindary, aa-Iio shall pay in the public 
leveuues, and shall pay over to both of u.s brothers, 
the profits that may accrue therefrom. And (G-od 
“forbid) wbieheA'er of both of us brothers .shall die 
first, and shall leave no son, his lieirs shall hav^e no 
“power to claim the Zem'mdary left, and they shall, 
upon the custom obsei’A^ed iu the family, receive 
a stipend only for their subsistence ; and the bro- 
“ther who shall survlA-e shall continue Malik and 
Mooklitat of the whole Zenmidary, A^c., upon the 
rule of the family, and the TP usseeyitf of our anees- 
“tors. These feAv lines huA^e been written as an 
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“admission of th^ Wusseeyut in question, that at the 
need they may prove serviceable.” It ap- 
hos^sein peared, however, that the copy of the said alleged 

IX^oN recorded in the collector’s office, had not 

nissa. tlie collector’s signature ; and there were discre- 
pancies in the evidence of the witnesses who were 

examined on the subject of the Ihrar-namah. In sup- 
port of the alleged rule of the family, the Appellant 
also exhibited a rejoinder, filed by Rajah Akhar Eos- 
sein, in a suit instituted by his mother against him, 
and in which it was contended that he had admitted 
the lule of the family, and a genealogical table of the 
family. It appeared, however; by this table, and by 
other evidence, that the Zemindary had not always 

devolved to the male branch of the family, and that 
the Appellant’s and his late brother Aklar Hossein’s, 
and their father Fookur-ood-deen Hoosem’s, right in 
the Zemindary had sprung from Mussumut Rowsheen 
Beeby, who was married to Mahomed Saeecl, the Ap- 
pellant’s and Akbar Hossein’s great grandfather. 

The documentary evidence, on the part of the Ee- 
spondent, consisted for the most part of the proceed- 
ings and instruments referred to in her answer to the 
plaint. The parol evidence on both sides related al- 
most exclusively to the circumstances attending the 
execution of the bill of sale and deed of gift, and 
to the capacity of Akbar H ossein at the time when 

In the course of the proceedings in the Moorsheda- 

Court, the Moulavie* of the City Court 
oi Moor shedabad was consulted as to the validity of 
alleged Will of Rajah Fookur-ood-deen Hossein, and 
of sale and deed of gift ; and, from the 
given by him, it appeared that the Will could 

^ Mahomedan lawyer. 
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not be upheld by the Mahomedan law, but that the 
bill of sale and deed of gift were good and legal. The Rajah dee- 
same Moulavie was afterwards further consulted on hossein 
the question, w^hether, supposing the Ihrar-namah to ranee zu- 
be genuine, the bill of sale and deed of gift would be 
valid, and he gave his opinion that the Ikrar-namah 
was, according to the Mahomedan law, a Will made 
by Ahhar Hossein and Deedar Hossein ; and that 
according to law, it Avas legal for a testator to turn 
from his Will, and that Akhar Hossein having made a 
sale to his wife, and a donation to his daughters, 
showed that he had turned from his Will, and that 
the sale and donation made by Akhar Hossein, in fa- 
vour of his wife and daughters, subsequently to the 
execution of the Ikrar-namah, were not invalid, ac- 
cording to law. 

The cause was heard in the Moorshedahad Provin- 
cial Court at different dates, and on the 27th of August 
1817, the senior Judge of the Court gave judgment, 
by which, after observing on the evidence, and the'" 
suspicion which attached to the alleged Will and Ikrar- 
namah, and stating his opinion that it had been fully 
proved that Rajah Akhar Hossein executed the bill of 
sale and deed of gift while in possession of his reason 
and intellect, he concluded, that as, according to the 
Shura,* the Will of Rajah Fookur-ood-deen Hossein ^ ^ ^ 

was invalid and null, and as the did not 

vitiate or render null and void Akhar Hossein’s sa]& A 
and donation, the Appellant’s claim was ill-placed 
improper ; and the Eespondent’s right and title to one^^^^ 
moiety of Hlq Zemindary, which had been sold to her, 
was just and proper. And it was accordingly 
that the cause be dismissed, and that the Eespondent 

* The Mahomedan law. 
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eontiime in possession of one half-share of the Zemin- 
dary, and that the Appellant refrain from interfering 
or meddling in it, and pay the costs. 

The Appellant, being dissatisfied with this decision, 
appealed to the Sudder Dewanny Adawlut. 


The cause was heard by John Fendall, Esquire, the 
then Chief Judge of the Court, and by 8 . T. Goad, 
Esquire, the Fourth Judge, at different dates ; and on 
the 24th of May 1820, judgment was pronounced by 
the Fourth Judge. The judgment was to the effect, 
that there was no doubt that the alleged Will of Rajah 
Foohur-ood-deen Eossein, and the alleged Ihrar-namah, 
were fabrications and forgeries, and therefore that the 
Appellant’s claim was such as should be dismissed; 
but that, as the First Judge of the Moorshedahad 
Provincial Court had given a Decree to the Respon- 
dent, for one moiety of the Zemindary, it was proper, 
before affirming the decision, to ascertain the validity 
of the bill of sale ; that under the circumstances the 
bill of sale had not been established ; and, admitting it 
to be legal according to the Mahomedan law, could 
not be taken as a sufficient ground to affirm the deci- 
sion given by the Provincial Court ; and that it 
therefore became necessary to divide the Zemindary 
according to the Furrais (law of division) among* the 
heirs of the defunct. That the assertion that the 
Zemindary always devolved to the male branch of the 
family, and never went to the female, had not been 
established ; for that it had been shown that the 
Appellant s and his late brother Adcbar Eossein^ s, also 
their father Foohur-ood-deen Eossein’ s, in the 

ZemmJaryhsE sprung ixom Mussumut Roivsheen Beeby, 
who was married to Mahomed Saeed, the Appellant’s 
and AA&ar Eossein’s great grandfather. That the 
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xAppellant liad fabricated a Wusseeyut-nama'h, in order 
to prove tlie rule observed in bis family ; and that 
had there been this rule in the Appellant’s family, it was hossein 

_ Z^* 

not necessary to write a Wusseeyut-namah and an rkrar- ranee zu- 
namah, and that hence it was clear that the rule never 
existed in the Appellant’s family. That it appeared 
therefore to be fit and proper that the genealogical 


table, filed in the cause, be laid before the Mahomedan 
jaw-ofiicers of the Court, in order to their propound- 
ing the law, as to how many Sahams (shares) the 
Zemindary left by Rajah Akbar Hoossein should be 
divided into, and how many Sahams should go to the 
heirs of Akbar Hossein, and to wliich, particularizing 
the Sahams to each ; but as that opinion was not 
in agreement vith the opinion of the First Judge of 
the Moorshedabad Prordncial Court, recorded in the 
Decree of the 27th of August 1817, and on that 
account the decision of the Provincial Court seemed 
to be such as should be reversed and amiulled, it was 
ordered that the papers in the cause, with that pro- 
ceeding, should be laid before another Judge of the 
Sudder Dewmnny Adawdut, so that should the Judge’s 
opinion agree with that then given, the Decree of the 
Provincial Court might be reversed and annulled, and 
a final order passed to bestow^ the property left . by 
Rajah Akbar Hossein to his heirs under the Furrais. 

The cause then came on before Courtney Smith, 
Esquire, the Officiating Judge of the Court. In the 
course of the proceedings before this Judge, a search 
was directed for eases decided in the Sudder Dewanny 
Adawlut, in wiueh orders had been given that the real 
property should not be divided among the heirs, not- 
withstanding the enactment of the Eegulation XL 
1793 ; and for the purpose of ascertaining what had 

'.jii . 
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been done bv the Court on former occasions in regard 
to marriasie-settlements made on wives. And the 
records of the follomng cases were produced, namely, 
the cause Isshanchund Roy v. IssIvurcJiand Roy, de- 
cided on the 23rd of February 1792 ; Ramgimga Deo v. 
Doorgamunee Johrajf decided on the 24th of March 
1809 Baboo IsJmrrepershand Sing v. Baboo Sahel 
Zada Sing, decided on the 26th of May 1803 ; 
Koonwur Bodh Singh and others v. Seonath Singh, 
decided on the 17th of November 1813 ;t Gumgagooind 
Sing T* Rajah Madho Sing, decided on the 4th oi June 
1804 ; Gholam Husun Ali v. Zeinul Beebee, decided on 
the 20th of Jidy 1801 ;i Ali Buksh Khan v. Kaeem 
Beebee, decided on the 24th of August 1804 Mir^a 
Moohummud and Hyaut-o-nissa v* J areut-o^-Zohra 
and others, decided on the 22nd of July 1808 ;|| 
Wujih-on Nissa Kliammi v. Mirza Husun Ali, decided 
on the 30th of December 1808 Omduton-nissa 
Begum v. Mirza Asiid Ali, decided on the 19th of May 
1809 Meer Nujib-oollaJi v. Mussummaut Doordana 
Khatoon, decided on the 21st of August 1805. ft 

Petitions were also presented by the Appellant and 
the Eespondent ; the Appellant by his petition in- 
sisting on his title as founded on the family rule, and 
contending that the rule was not repugnant to the 
Mahomedan law, or to Regulation XI. of 1793. And 
the Respondent, by her petition, contending, that any 
rule which might be observed in a family, directing 
that a Zemindary should not be divided, went for no- 

* 1 Maenaghten, Snd. Dew. Eep. 270, 

.266. 

'ft.!' 'MaenagMeBi,;103.\:. ' 


1 1 liacnagliten, 48. 

1 1 Macnaghten, 243. 
i Macnaghteu, 276, 
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thing when opposed to the Mahomedan law. That 
Regulation XI. of 179.3, completely overturned this RaJah dee 
mischievous rule. That as after the death of Fookiir- hos^ein 
ood-deen Hossein, the father of Akhar Hossein and rane'e zu- 
Deedar Hossein, hoth the brothers of their own free 
will caused their names to be jointly written in the col- 
lector’s office with respect to the Zemindary in ques- 
tion ; and as they continued in joint possession in the 
Mofussil (provinces), it was clear that, had such a rule 
existed, both the brothers had of their own free will 
and pleasure overturned it ; and that the Appellant had 
not claimed in the suit on his rights as heir, and that 
no inquiry as to those rights ought to be made. The 


Appellant also in the course of the proceedings before 
the Judge, filed a law opinion in support of his claim. 


On the 14th June 1820, Courtney Smith, Esquire, 
the Officiating Judge, gave judgment to the effect, 
“that there was a failure of proof of the bill of sale, 
and that it was presumable that it had been fabricated, 
but that had Rajah Akhar Hossein executed it, it would 
not have been upheld as legal, for that it was diame- 
trically opposite to the rule of the family, according 
to which the amount of the marriage-settlement of the 
wives could not be answered from Zemindary. 
That from all the circumstances and bearings of the 
ease, it appeared manifest, that it never was the rule, 
and that the family of ih.Q Rajahs oi had 

not the power of paying the amount of marriage- 
settlements made on their wives ixom Ahe Zemindary. 
That it was not the rule of the family that the female 
part of the family should have any concern or power 
in ila.& Zemindary. That the alleged Will and I&ror- 
namah, Had not been established as they ought to have 
been, but that the w’-ant of proof of these papers did 
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1841. affect the proof of the family rule. That Regula- 

rajah Dee- tion XI. of 1793 did not in any respect bar a Decree 
HossEiN in favour of the Appellant or his claim. That the 
Ranee zu- Appellant’s claim was clearly established, and that the 
bill of sale exhibited by the Respondent had turned 
out to be altogether false, and that it was therefore 
necessary that the Decree of the Provincial Court, 
dated the 27th of August 1817, should be annulled, 
and that orders should be given that the Appellant 
should have possession of the whole of the Zeminciary, 
and that the Respondent should account to him for 
the Wasilaut, (receipts and disbursements,) and should 
pay the costs of the suit. Also, that the Appellant 
should, agreeably to the family rule, maintain and 
support the Respondent according to her rank and 
situation in life ; but as the opinion then given was 
repugnant to that of the Judge who before sat on the 
case, it was ordered that the papers should be laid 
before a third Judge.” 

The cause accordingly came on before Sir James 

SJwari CoZe&roice, the then Chief Judge of the Court, 

and on the 4th of August 1820 he gave his judgment, 

‘ ‘ agreeing with that which had . been given by the 
Officiating Judge, {Courtney Smith, Esquire,) and 
by a Decree of the Sudder Dewanny Adawlut, dated 
the 4th of August 1820, it was ordered and decreed, 
that the decision of the First Judge of ih.Q Mo or sheda- 

Court, dated the 27th of August 1817, 
reversed and annulled, and that the Appoi- 
nt put into possession of the whole of the 

Respondent should account 
^ Appellant tor her receipts and disbursements 
the period she was in possession, and pay the 
costs of the suit on both sides, and that the Appellant 
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should, according to the rule, maintain and support 

the Eespondent according to lier situation and rank in 
life.” 

The Eespondeiit afterwards preferred a petition, 
prajnng a review of the judgment, and the petition 
ha'ving been granted, the cause was again set down, 
and was heard by William Leicester, Esq., the then 
Chief Judge of the Court, on the 21st of January 
1822, when he gave judgment as follows : Upon 
a consideration of the whole of the papers in this 
case, and upon a deliberation of all the circum- 
stances of the case, to the sitting Judge it does not 
appear that the rule of the family alleged by the Ap- 
pellant has been established in the manner it should 
have been, or so as to satisfy a Court of Adawlut : 
admitting however that it were proved, it is not vahd 
undei the Regulations in force ; on the other hand, it is 
manifest that it is prohibited by Regulation XI. of 
1793. This Regulation however does not bear upon 
the eleven cases w^hich have been decided by this 
Court, and adverted to as precedents in their proceed- 
ings, under date the 6th of June 1820. The provi- 
sions of that Regulation can only apply to periods 
subsequent to its enactment, and not to times antece- 
dent to it. And if the Regulations in question have ho 
reference to the case, it is like a blank pi^ce of paper, 
without purport or meaning. Admitting that the rule of 
the family was in force (as stated by the Appellant) 
anterior to the death of FooJcur-ood^deen 
since that person’s demise, it has ceased and died 
away ,vfor seeing, subsequently to the death of the said 
Foohur^ood-deen Eossem, his sons, that is to say, the 
-^PP^R^^t and the late AJchar Eosseifij appointed, in 

understanding with each other, RaS 
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Sarbarakar of the, litigated Zemindary, and have re- 
ceived each one moiety of the profits thereof, where in 
such case remains the rule of the family which the 
Appellant makes his hold, on which he alleges that it 
should not be divided, and has put his claim in upon 
it? And the degree of degradation to which the rank of 
the family would be subjected to by a division of the 
Zemindary would be the same m a division of its 
profits, seeing there is no distinction or difference 
between a division of a Zemindary and that of its pro- 
fits : on the other hand, they are one and the same. 
Had the late Akhar Hossein left five sons as his heirs, 
even they would, as their father might have deemed 
good, have been in unity with each other, and would 
have made an equal division of the profits of the 
Zemindary. In like manner, had the Appellant him- 
self five S021S, they would have dhided equally among 
themselves, in which case too the rank of the family 
would in a very short time have dwindled away. The 
best of it is, that when an equal division of the profits 
was made between the late Akbar Hossein and the 
Appellant, the latter made no allusion to the family 
rule, nor did he say, that, agreeably to the rule of the 
family, he was not entitled to the one moiety portion. 
On the other hand, he did, with the greatest joy and 
pleasure, receive one-half of the whole of the profits of 
the Zemindary up to the time of the death of Akiar 
Hossein, in opposition to the family rule or his father’s 
desire which he now contends for, by which it is 
manifest and stands proved, that the alleged rule of 
the family had no ground or existence, and that it 
continued no longer in force. Be this as it may, had 
the rule of the family been as it alleged of old, the 
Appellant, would never have exerted himself in its 
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deterioration or destruction, nor would he have put rS4j. 

an end to it. In a word, tlie rule of tlie familv lias kajah dee- 
not been establislied in the maimer wliieli it ons^Iit to hosseix 


have been, and the Wusseeyut-uaniak of the defunct 
Foohur-ood-deen Hossein is not to be believed or 
upheld, for two reasons : the one is, that after the 
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lapse of so long a period, to uphold and put in force, 
especially after the Appellant has acted in eontrariety 


0*n *: 


to its tei'ms, is impracticable, and is r 
justice ; the second is, that the Wusseeyut-namah does 
not indicate distiuctlv the name of which of his two 


sons shall be in entry and possession of the Baj 
and Zemindary, and shall succeed to it after his 
demise, Avhile both the deceased Akbar Hossein and 
Deedar Hossein, who is living, are the sons of the late 
Fooknr-ood-deen Hossein. If it be taken, upon the 
allegation of the Appellant, that the Zemindary should 
have devolved to the elder son, in that case it behoved 
the Appellant to pay into the Court’s Treasury all the 
surplus amount which he had, as his share, improperly 
received, against the wish and desire of his father, 
which might have been left beyond what was necessary 
for his food and raiment from the period of the death 
of his father to the time of the demise of Akbar 
Hossein, and he should then have instituted an aetion, 
praying that the rule of his family might be main- 
tained ; and had in that case his ground been proved, 
he would have had a Decree for the whole of the 
Zetnmdary, and to the heirs of Akhar Hossem wovlA. 
have been awarded the sum in question with interest. 
At aU events the Wusseeyut-namah cannot be credited by 
the Adawliit : even had it been credited, it would have 
been the cause of the destruction of the rights of others 
who have right and title ; and although the Tkrar-namah 
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1S41. niay bo croditodj yst 8.s niBiitioii in it is mndG of th.6 
rajah Dee- rule of tlie family, wliich is in opposition to the 
HossEiN Regulations in force, it is deemed illegal, and is not 
Ranee zu- worthy credence. Besides, had Appellant apprehended 
that had there been only one male of the family, such 
person alone would be the proprietor of the whole 01 
the Zemindary under the family rule, where, in that 
case, was the necessity for the Appellant to bustle 
about the falsity and forgery of the Ilibba-namah and 
bill of sale, which were exhibited by the Respondent? 
He, besides, made no mention of it in his petition to 
the collector of Zillah Purneak, of the l^th September 



1813, but has only stated that it is not the rule to grant 
away ‘by gift the Zemindary in consideration of the 


amount of a marriage-settlemont : and had, according to 
The Appellant’s supposition, the rule of the family been 


maintained and in force, upon what ground of claim 
coTild he have instituted an action under the Maho- 
medan law for one half of the goods, &c.? And that 


he did bring a suit is clear and manifest from a copy 
of his petition of plaint ; nor is it to be found in the 
rejoinder, put in by the late Aklar H ossein^ that he 
admitted the rule of the family : so much he has 
asserted, that iiiider the rule of the family, the Ze~ 
mmdary caunot be divided on account of a marriage- 
settlement. This point, however, is not under the 
Court’s consideration now, because, before now, this 
objection and some other documents put in by the 
parties,- were deemed false by a Court of four Judges. 
The case which now remains to be considered is, that 


as the documents which the parties exhibited have 
turned out to be false, to what person is the portion of 
the which was in the possession of, and 


•now yleff., 



the defunct Ahhar Hossein, to 


devolve? 
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It tlierefore appears to the Court necessary, meet and 


proper to divide the property left by Akhar Hossein Rajah dee- 

D A iR 

liOSStlN 


among his heirs, agreeably to the book of God, (Kitab- 
oollah,) and that this decision be issued, made accord- 
ing to divisions agreeably to the Fiirraiz after the 
lawvers of this Court shall have stated the heirs in 
succession, according to the book treating of Furrais. 
Also, that the former decision of this Court, bearing 
date the 4th of August 1826, be altered and amended 
for the reasons given above. It is therefore ordered, 
that the papers of the case be laid before another 
Judge, in order that he may determine, or otherwise, 
upon the alteration and amendment of the foimer 
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decision oiven in this Court. 




The cause then came on before Samuel Thcmas 
Goad, Esq., on the 22nd of January 1822, and his 
opinion agreeing with that of the then Chief Judge, 
it was ordered that the papers be laid before the Offi- 
ciating Judge for the purpose of a final Order being 
pronounced. 

The cause was accordingly heard before the Officiating 
Judge, WilMam Dorin, Esq.; and in the course of the 
proceedings before this Judge, it appeared for the first 
time that the Appellant and Respondent were Sheeahs.* 

On the 7th of May 1822, the Officiating Judge, 
William Dorin, Esq., pronounced his Judgment ; the 
material paTt of which was as fellows Notwith- 
standing in old times, the rule might have been, tha,t 
tbB ZemiMary shall devolve to one only of the male 
heirs, (in short it is from the circumstance of the .2'e- 
remaining entire to the period of the demise 
of FooJeUrAod-deen Hossein, the Plaintiff ’s father, to 

* The .sect of Mahomedans who believe Ali to have been the 
rigjitfnl snecessor of Mahofiiet. 
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be presumed tliat such rule did exist,) yet it is mani- 
fest that the rule has been superseded and rendered 
extinct Iw the act of the two brothers themselves, 
that is to sav, of the Plaintiff and his brother the 

ft.' j 

defunct Akhar Hossein ; seeing, after the dissolution 
of Fookur-ood-deen Hossein, both the brothers be- 
came joint heirs to the estate in the Moolky year 1200 ; 
and even from the period they came of age, which was 
about the year 1208, up to the time of the death of 
Akhar Hossein, embracing a period of twelve years, 
they held joint entry and possession of the property as 
heirs, and received the profits of the Zemmdary. 
Hence it is not very necessary to deliberate, whether 



g in sight the rule of the family. 


the non-divi- 


sion of the Zemmdary can be upheld, notvithstanding 
that the Shura declares that it shall be divided ac- 
cording to the Furraiz. The intent and meaning of 
Regulation XI. of 1793 is, that Zeniindaries shall be 


divided according to the Mahomedan law and the 
Sastras, subsequent to the period of the enactment of 
that Regulation and that any rule, by which a Zemin- 
dary was not liable to be divided, should be done away. 
But in some cases, in which Hindoos were parties, and 
which came before the Court under the contention, as 
to who was entitled to succeed to a Zemindar y or 
to a RajsMp, as it was ruled, that while a family rule 
existed, the protdsions of the Regulation in question 
did not warrant a division of sa<Ai Zemindary and. Baj 
among the heirs ; on the other hand, it countenanced 
it ; and it was determined, that the non-division of 
sneh a which belonged to a Hindoo, was not 

repugnant to the provisions of Regulation XI. of 1793 ■; 
but no such a case has come before the Court, in 
which the parties were M It is presumable 
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upholds the non-division of a Zemindani 
the Vakeels of the AiDpellant tiiemselre 
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to tlio 011 til p ZdMiiylci-Ty^ inicler tiie rule of tlie fajiiilv, 

has turned out to be false, vet be had a right to th:it 
portion which may be his according to th^ Furraiz ; 
but as both the litigating parties are Sheeahs. noi 
the Appellant’s Fak eels deny that according to 
Shut a a brother of a deceased person cannot sneceed 
to any portion of the property of a SheeaJi, existing 
daughters of the said deceased, wliidi fact is esta"^ 
blished by a Futwa (law opinion) tiled by the law-offi- 
cers of the Sudcler Dewanny Adawliit in cause, Wujik- 
on Nissa Khanum X. Mirza Hiisiui Ali f therefore, 
as the Plaijitiff is not entitled to any portion of the 
property^ left by his late brother Akhar H ossein, by 
virtue of being heir to him, his claim should be dis- 
missed ^ in toto ; and as the opinion of the presiding 
•Judge is 'what has been set forth above, it is therefore 
ordered that the cause with this Rubakary (proceeding) 
he laid before the chief and the third Juclges, who have 
given their voices regarding the admission of a review of 
judgment, so that a final order may be passed upon it.’’ 

On ^ the 17rh of July 1823, the Appellant presented 
a pepion in the cause, representing that PidjcaJ, (law 
opinions, ) according to the Imameea feMcfs', (tenets of 
Fhe Shee ah s,) were not in use, and praying that it 
might he aseertained how far those tenets were adopted. 


•» 


IM 
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By this petition it was admitted, that both the j^ppeh 
lant and the Eespondents were Sheeahs ; the petition 
was answered by a coiinter-petitioii of the Respondent, 
statin^', amongst other things, that the Regulations in 
force enacted, that clispnte^i, especially respecting the 
title to inherit property, should he decided according 
to the religious persuasions of the litigating parties. 


On the 12th of August 1322, the following .ntdg- 
mOiit was given by the Court in the cause, and on the 
petition: “It appears that upon former occasions, 
when the case came on before, and was decided by the 
chief and by the third Judges of this Court, the Ap- 


pellant’s tenets had not come to light, in consequence 
of which it was deemed fit and good to divide the 
effects left by the Rajah A7:har Hossein amongst his 
heirs, according to the Furraiz. It has now been 
ascertained and cleaily estabiished, by the proceeding 
holden by the Officiating Judge on the 7th of Mag, 
and by the petition preferred by the Appellant on the 
17th of July of the current year, that the Appellant 
with his Vakeels avow, that the Appellant is a Sheeah, 
and by the law opinion given by the law-officers of this 
Court, in the cause WujiJi-on Nissa Khanum v. Mirsa 


Husun Ali, it is clear, that agreeably to Imameea tenets, 
a brother of a deceased person has not right and title as 
an heir, to the property left by the deceased, existing 
the daughters of the defunct ; on which account it does 
not appear to the chief and to the third Judge of the 
Sudder Dewanny Adawlut, that the Appellant has any 
right and title to inherit the Zeminiarg IqU by the de- 
ceased Rajah Akhar Hossein, and that therefore his 
daim should be dismissed : and the decision of the Pro- 
vincial Court, dated the 27th of August l%n, in so far 
as regards the dismissal of Appellant’s (then Plaintiff’s) 
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claim, slioiilcl. be affirmed. It is for tliis reason finallv 
ordered and decreed by the concurrent voice of all the RaJah dee- 
tliree Judges, that the claim and the appeal of the hossein 
Appellant be dismissed ; and that the decision of the ranee zu- 
Provincial Court, of the date aforesaid, be affirmed. 

^ rs iSSA, 

Also that the judgment pronounced by the Sudder 
Dewanny Adavdut, on the 4th of August 1820, be re- 
versed and annulled ; and that when this Decree shall 


be carried into execution, the Appellant shall be made 


answerable to the Eespondent for the TFfl..s?7a!d of the 
period during which he, the Appellant, was in posses- 
sion of the disputed Zemindary, under the Dfecree of 
the Suddei- Dewanny xAdawlut of the aforesaid date ; 
and that the commercial note for the sum of 5,000 
rupees, which the Eespondent put in on the 30th of 


December 1820, in lieu of the necessary security bond 


for her appeal to England, be returned to the Ee- 
spondent ’s Vakeels, after taking a receipt for the same 
from the Eespondent ; and that the Appellant be ren- 
dered liable to pay the whole of the costs of the deci- 
sion formerly given, and of the present one-fourth 
only, including the Vakeels’ fees. As to the fees of 
the extra Vakeels for the Eespondent, namely, of Mou- 


iavie Miamtd 



All, which have 


been deposited in the Treasury of the Court, they shall 


be paid by the Eespondent to the said Vakeds. 


“ Upon a eonsideration of the subject of the peti- 
tion which the Appellant presented on the 17th 
of the current ; year, and its answer on the part Of the 
Eespondent, filed on the 6th of August of the current 
year, it is further ordered that the petition of the Ap- 
pellant preferred on the date aforesaid is inadmissible.” 

The Apjjeilant applied for and obtained leave to 
appeal from the whole of this Decree on the usual 
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terms, and forwarded a transcript of the proceed- 
ings to F.aland, bnt being ignorant of the form 
of proceeding in this country, took no further steps 
in the appeal until the year 1832, when he entered 
into an agreement with a firm at GalcuUa, for the ap- 
pointment of an agent in this country for the purpose 
of prosecuting the appeal. The agent to the_ Calcutta 
house in England having, however, become insolvent, 
nothing was done on the part of the Appellant in the 
matter of his ' appeal, which was in consequence, on 
the application of the Eespondent in 1833, dismissed 
bv an brder of the Privy Council for want of prose- 


cution. 

The Appellant having presented a petition stating 
these eircumsiances, and praying that the appeal might 
be restored, accompanied by an affidavit verifying the 
facts of the petition, and offering to prosecute the ap- 
peal without further delay, the same was, on the 20th 
of Febmarij 1836,* ordered accordingly, upon the terms 
of the Appellant’s paying the costs of dismissal, and 


of the order for its restoration. 

The Appellant prayed the reversal of the judgment 
of the Sudder Court, of the 12th of August 1822, for 


the following reasons : 

I. Because the fSoorjupore constituted an 

indivisible Zemindary, to which tbe Appellant became 
entitled on the death of his hvothex Akhar Hossein 
and because, as the ancestor of the Appellant died 
before the Regulation XI. of 1793 came into operation, 
and as that Regulation was repeated before Akdaar 
Hossei® died, the descent of the Zemindary could in 
no respect be affected by that Regulation. 


* Present : Members of tbe Judicial Committeer-LorJi Wynford, 
Mr. Baron Paib:e, Mr^^ Bosanqnet, and tbe Gbief Judge of 

tbe^:€ourt:ufvBankruptcy.:;'i 
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II. Because, if the rule of descent had not preclud^u 

a iMsion of the Zemindary, no division thereof r.mahdee- 

between tlie brothers 1 oae 

tt ci made, and, eousequentiy, hosseun 

tlie Appellant, on the death of Akbar Hosmin, became ^ v- v 

eiititiecl to the whole Pergimnah, Hook-ooN 

HI. Because, there having been no division of '''''''' 

the Zemindaiy between the brothers, Akbar Hosseiu 

possessed no interest therein capable of alienation ; 

and because, if he had possessed such an interest, the 

alleged bill of sale, purporting to alienate it, was not, 

in fact, executed by, or with the sanction of, Akbar 
Hossein, 


IV. Because, according to the custom of the family, 
the Eespondent and her daughters, being females, are 
excluded from the inheritance, and are only entitled to 
a maintenance to be paid to them by the Appellant. 

V. Because, under the terms of the Wusseegut of 
the 25th of January 1793, and the Ikrar-namali of the 
26fch of September 1810, the Appellant, on the death 
of his brother Akbar Rossein^ became entitled to the 
whole Z emifidary ot P er g unnaJi Soorjapore. 

^ I. Because the tenets of the Tmameea sect of Ma- 
homedans have never obtained iia India /dLiid ought not 
to govern the decision in this case, 

VII. Because the ground upon which the Decree of 
the Sudder Ada wlut ultima tely p roceeded was never 
insisted upon by the Respondent, or even suggested in 
^ , below^ , until the last review of 

the judgment, and was therefore a surprise upon the 
Appellant ; and because, supposing the Decree to he 
otherwise right, it is erroneous and unjust, in the direc- 
tion it contains with respect to the costs of this 

The Eespondent, on the other hand, relied upon the 
following reasons : 

L Because it clearly appeared that the Will and 
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Ikrar-namah set up by the AppeUant were forgeries ; 
and the rule of the family alleged by the Appellant, if 
it ever existed, (but which it was submitted on the part 
of the Respondent W’as not proved,) was superseded 
and put an end to by the acts and proceedings of the 
Appellant and Bajah Akbar Eos.sein, after they attained 
twenty-one ; and, moreover, was contrary to the Ma- 
homedan law, and defeated by the Bengal Regulation 
XI. of 1793. 


II. Because the Appellant’s claim, as heir of Bajah 
Akbar H ossein, was not in issue in the cause ; and 
such claim, if proper to be entertained by the Court 
was not well founded, the rights of litigating parties 
being, under the Bengal Regulation (Regulation IV., 
1793, sec. XV.,) determinable according to the laws 
prevailing among persons of the religious persuasions 
to w’hich such parties belong, and the. Appellant not 
being the heir of Bajah Akhar Eossein, according to 
the law in force among the Sheeahs, to which sect both 
the AppeUant and Respondent belonged. 


Mr. Pemberton, Q. C., Mr. Miller, Q. C., and 
Mr. JacyfcsoB, for the Appellant, 

Referred to Regulation XI. of 1793, Regulation X. of 
1800, and Regulation 11. of 1825, and cited Ghirdharee 
Sing V. Koolahnl Sing,* and on the application of the 
Sheeah laws referred to the 10th vol. of the Asiatic 
Researches, p. 12 & 480, and to Macnaghten’s Prin- 
ciples of the Mahomedan Law, p. 11. 

Mr. Q. C., and Mr. (?. Turner, Q. C., 

Referred to section xv., Regulation IV., of 1793, and 

* 2 Moore’s Indian Cases, p. 344. 



471 


ON APPEALS PROM THE BAST INDIES. 


Regulation XXVI. of 1814, and commented on the 

Regulations referred to by the Appellant, and cited kajah dee- 

dar 

Wujih-on Nissa Khamim v. Mirza Iliisim Ali^ Omduton hossein 
Nissa Begum v. Mirza Asud AHA Sumnin Singh, v. hane’ezu- 
Khedim Singh, % Rxitch DiiU Putty v. Rajunder Narain 
RaeA 


HOOR-OON 

nissa. 


Mr. Baron Paeke : 

Their Lordshijjs have now to pronounce their opinion m Dec- 1 S 41 
upon an appeal from a final Decree upon a review, of 
ihe Sudder Dewanny Adawlut of Bengal, pronounced 
on the 12th August 1822. The case was argued before 
us on three days. We have fully considered it, and 
are prepared to advise Her Majesty to affirm that 
Decree. 

The suit was instituted in January 1815 for the 
recovery of the moiety of the Zemindary of Pergunnah 
Soorjapore, to which the Appellant claimed to be ’ 
entitled on the death of his brother Akbar, who died 
28th September 1813, leaving the Respondent his 
widow and three children. This Zemindary had for- 
merly belonged to the Appellant’s father, Fookur-ood- 
deen Hossein, who died in the possession of it in 
December 1793. After his death this Appellant and 
Ms brother, then minors, were in joint possession of 
the Zemindary, mxd so continued after their majority 
in 1799 or 1800 until the demise of Akbar. 

The Respondent was put into possession by the col- ^ ^ ^ 
lector after some proceedings instituted by the Appel- 
lant to prevent it ; and the Appellant was put to com- 
mence Ms action, which he did in the ProvinGial Court ^ 
of Moorshedabad in January 1814 .^^^^^^^^^^^^ ^^ 

* 1 Maenaghten’s Sud. Be’w. Eep. 266. 

^:;::t :2';3toenagMerL='s'Bn^^^^^ 116. 

132.- 'yv. 
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The Appellant rested his claim in that action upon 
three grounds : — ^first, a W'lisseeyM^:, or Will of the late 
Rajah his father, alleged to have been executed by 
him on the 25th January 1793, by which he directed 
that one of his sons (not naming which) should take 
the whole Zeraindary, and on his death that it should 
devolve on the survivor ; secondly, an Ikrar-namah 
between the Appellant and his brother stated to have 
been executed by both on the 26th of September 1810, 
by which, after referring to the Wusseeyut-namah and 
the alleged rule of the family, that the Zemindary 
should be undivided, they agreed to hold it during 
their joint lives without division, and on the death "of 
one the survdvor to take the whole ; and thirdly, the 
Appellant insisted that, by the family rule, the Zemin- 
dary was indivisible, and ought to belong to him to 
the exclusion of his brother’s other heirs. 

The Eespondent, besides denying the Appellant’s 
right, claimed under a deed of gift alleged to have been 
executed by Akbar a short time before his death, and 
to be in consideration of his marriage-settlement, and 
under another to his three daughters. These deeds 
the Appellant contended w^ere forged. 

Much evidence was gone into on both sides, and 
several decisions were made by the native Courts. 
On the 27th August 1817, the Judge of the Provincial 
Court decreed against the Plaintiff, being of opinion 
that the Eespondent had proved the validity of the 
deeds of gift. In February 1820, there was an appeal 
to the Sudder ; one of the Judges, Mr. Qoad, was of 
opinion that the Eespondent had not proved the deeds 
of gift under which she claimed, but that the documents 
of the Appellant were fabricated,- and the family rule 
not proved, and he thought that the Decree should 
be reversed, and that it should be referred to the 
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Malioraedaii law-offieei’s to ascertain into how many ' 841 - 

1/ 

S , / 

Salems or shares the Zemindar y onght to be divided, rajah dee- 
and to whom they should be allotted, according to the hossein 
Furrais or law of succession. The case was then ^.v- 

referred to Co-urtneii Smith, who thought that the hoor-oon- 
alleged family rule was made out, and the Appellant 
entitled to recover on that ground, being of opinion 
that the documents, the Will, and the Ihrar-namali, 
were not proved, nor the deeds of gift. 

There being this difference of opinion. Sir James Cole- 
braoke, another Judge of the Sudder, gave his decision 
upon the ease. He concurred with Mr. Smith as to 
the invalidity of the deeds of gift, and he intimated a 


strong suspicion of the Wnsseeyiit, though he thought 
the Ikrar-namah genuine, and he also considered that 
the family rule was made out. 


There 'was then a petition for a review, which was 


granted. On that review, llv. Ley cester^ the Chief 
Judge, was of opinion that the family rule was not 
proved ; that if it was, the Eegulation of 1793 abro- 
gated it ; that the Wusseeyut was not established, and 
the Ikrar-namah void if that document "was genuine, 
and the deed of gift he thought was fabricated. His 
decision therefore wms, that the property must be 
divided according to the iPMrraj’s. 


Mr. Dorin-, the officiating Judge, thought the W^fs- 
seeyut a forgery, the Ikrar-namah not provmd, and the 
deed of gift invalid ; and that though the Zemmddry 
might have been formerly subject to a rule that it 


should be undivided, the two brothers had done away 
with tha,t rule : and since the Eegnlations of 1793 it 
was divisible according to the Furrais, and both the 

litigating parties being of the sect, according to 

'whose rules of succession a brother cannot inherit to a 


u 
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brother having daughters, he gave his decision against 
the Appellant’s claim altogether. 


The Appellant presented a petition, objecting that 
the SheeaJi rules of succession have never been adopted 


by the Courts of Ilmclostmi ; which, with a counter- 
petition, were considered by all the Judges, and finally, 
on the 12th of August 1822, the three Judges con- 
curred, that the Appellant’s claim should be dismissed ; 
that he should be answerable for the Wasilaut (collec- 
tions or profit) of the period during which the Appel- 
lant was in possession ; that he should pay the whole 
costs of the former decision, and one-fourth of that. 
The appeal is from that decision. 

Their Lordships feel no difficulty in concitrring with 
the great majority of the Judges in the opinion that 
the deeds of gift, under which the Respondent claims, 
are fabricated, and that the Wusseegut and Ikrar-namah 
are open to so much suspicion, that the claim of the 
Appellant, so far as it is founded upon or confirmed 
by them, must fail. The absence of the original Wus- 
seeyut from the place where it ought to have been if it 
had been a genuine instrument, its non-production, the 
conflicting accounts given of its contents, and the failure 
of the Appellant to bring it forward at an earlier period, 
and particularly in opposing registration of the Re- 
spondent’s deed before the collector, when it would at 
all events have prevented that officer from letting the 
Respondent into possession,— leave little doubt in the 
minds of their Lordships that the instrument was never 
executed by the deceased Ra/ai*!, now that the evidence 
iS insufficient to support it. If the Wusseeyui was 
foi’ged, the Jbmr-'waWia/i, vvhich recites it, must have 
been forged als^^^ But without going so far, it is 
enou§‘h to say that the nature of the evidence in sup- 
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port of it, and the oondnct of the Appehant in not ■»<i. 
produmig: this instrument before the collector, leave 

Writv^tw* fl” “ nncertaintj- as to its an- 

attach any eydaM? 

" - aiD \\eioht to it as supporting the Appellant’s hook-oon 
claim. ^ NissA. 

Two grounds therefore on Avhieh the Appellant has 
rested liis claim having failed, it now becomes necessary 
to dispose of the third, that principally insisted upon in 
the argument before us, viz., the supposed family cus- 
tom that the Zemindarij had never been separated, but 

devolved entire on every succession, and that ’such 
custom was still in force. 

If the existence of the custom in point of fact, at the 
death of the father, was the question to be determined 
y tneir Lordships, they would have entertained some 
doubt upon it ; for the circumstance that the Zenmi- 
dary had^ been held entire for a very long period would 
seem to indicate ^at the ordinary rules of succession 
a not been apphed to it, and gives great countenance 
o e supposition that such a custom existed. But 
supposing that were so, their Lordships are clearly of 
opinion that the family usage cannot exempt this Ze- 
rnmdary from the operations of the Eegulation XI, of 
3-793 r that Eegulation provides, that after the 1st of ^ ^ 

July 1794, if any Zemindar shall die without A Mil 
^c., and leave two or more heirs, who by the Ma' 
l^omed^ oc law, (accordmg'as the pL&e 

^ of the former or latter persuasion,) may be respec- 

txwely entitkd. to succeed to a portion, sueh heirs shaU ^ 
s-ucceed. This being a claim to succeed to Aiibar 
whored long after^^^d^ 

e?c» - .ee% who died before, the succession must ^ 

^cvern^d by this Eegulatidu. The proviso, ^ 
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iS4i- not aifect this case, for that was introduced to avoid 
Rajah D£e- any retrospective operation of the previous clause, and 
HossEiN to prevent any claim by the co-heirs under it, to suc- 
raneezu ‘ 2 eed to an estate which had then devolved entire or 
should devolve entire before the 1st of July 1794. 

It was, however, contended on the part of the Ap- 
pellant, that the Regnlation of 1793 was repealed, 
with respect to this Zenvindary, by another Regulation 
made on the 1st of December 1800, Regulation X, 
which, referring to the prior Regulation of 1793, recites 
that a custom having been found to prevail in the 
Jungle Mahals of Midnapore, and other districts, by 
which the succession to landed estates invariably 
devolved to a single heir without the division of the 
property, and the custom having been long established 
and founded on certain circumstances of local conve- 
nience which still exist, the Governor-General enacts 
that the Regulation of 1793 shall not supersede or 
affect any such established usage which may have 
obtained in the Jungle Mahals of Midnapore or other 
districts, and that in the Mahals in question, the local 
custom of the country shall be guided by it in the 
decision of all claims which may come before them in 
the inheritance of landed property situated in those 
Mahals. But it is clear to their Lordships, that this 
Regulation did not apply to undivided Zemindaries, in 
which a custom might prevail that the inheritance 

to the Jungle Mahals, 
and other entire districts, where local custom prevails. 

construction contended for, viz., that every in- 
Zemvndary m which the custom had been that 

was exempted, would repeal 
the Regulation of 1793 altogether p whereas, it is clear 
that it was intended to be partially repealed only. 
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Their Lordships, therefore, have arrived at the eon- 

■**’ 

elusion, that on the death of Alchar, his interest in Rajah dee- 
the Zemindar y devolved, according to the Mahomedan hossein 
law of succession, to several heirs. • ranee zu- 

HOOR-OON 

The only remaining question is, whether the law of nissa. 
succession is to be that which prevails amongst the 
Soonees or SJieeaJis, the rule as to each sect being 
different, and both the litigant parties belonging to 
the latter. If the law of the Slieeah sect is to prevail, 
the Plaintiff has no title, as a brother cannot succeed. 

By Eegulation W. of 1793, sec. sv., it is pro- 
vided, “ that in suits regarding succession, inheritance, 
marriage and caste, and all religious usages and 
institutions, Mahomedan laws vuth respect to Maho- 
medans, and Hindoo laws mth regard to Hindoos, 
are to be considered as the general rules by which 
Judges are to form their decisions.” According to 
the true construction of this. Eegulation, in the ab- 
sence of any judicial decisions or established practice 

controlling its meaning, the IMahomedan 
law of succession applicable to each sect ought to 
prevail as to litigants of that sect. It is not said that 
one uniform law should be adopted in all cases affecting 
Mahomedans, but that the Mahomedan law, whatever 
it is, shall be adopted. If each sect has its own rule 
according to the Mahomedan law, that rule should be 
followed with respect to litigants of that sect. Sucht ^ . 
is the natural construction of this Eegulation, and 
accmrds with the just and equitable principle upon 
which it was founded, and gives effect to the usages 
of each rehgion, which it was evidently its object to 
preserve unchanged ; we feel no doubt, therefore, 
that we ought to interpret the Eegulation of 1793, 

adopt the usage or law of each sect, unless there be ^ 
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a course of judicial decision or estabiishod practice to 
the contrary. 

As to judicial decision there is none : and the only 
precedent bearing upon this question is in favour of 
the application of the STieeah law. It is the case of 
Wujih-on Nissa KJianmn v. Mirsa Eusun Ali, (1 Mae- 
naghten, 266,) in which it was proposed by the 
Coui't as a question to the Mahomedan law-officers, 
what would be the distribution according to the law of 
either sect ; and their direction implies, that the Soonee 
law was not the established rule of decision in all cases 
in our Courts of Justice. As to the practice, we have 
availed ourselves of the means of consulting several 
gentlemen of great experience in the administration of 
justice in the Indian Courts, and we cannot find that 
there is any course of practice with respect to all Ma- 
homedan successions at variance vuth this construc- 
tion. It is true that the Soonee law has generally 
prevailed, because the great majority of the Indian 
Mahomedans are Soonees, there being very few families 
of the SJieeaJi sect, except those of the reigning princes, 
which -vvill account for the prevalence of the Soonee 
doctrines in the Courts, but there is no practice which 
excludes the application of the Sheeah law to the rights 
of persons professing the tenets of. that sect. The 
natural and equitable construction of the Regulations 
must therefore prevail. ■ 

For these reasons, the advice which their Lordships 
will give to Her Majesty is, that the Judgment of the 
Sudder Dewanny Adawlut must be affirmed ; and their 
Lordships do not think it right to make any alteration 
in that part of the Decree which relates to costs. 
That parfi however, which directs the Appellant to 
acedunt to the Defendant for the proceeds of the 
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moiGty of tlio 2j cwifid dvy ^ wliilst 1ig wss iu possossioiij 
must be altered. He must bring the amount in Court 
to be paid to those who are heirs according to the 
SheeaJh law of succession and of their representatives, 
and the Decree of the Court below, with that modifi- 
cation, is to be affirmed with costs. 


Babujst Wullad Eaja Katik - - - Appellant, 

V, 

Davood xjllai) Nxtu^noo - ~ _ Respondent A 

On Appeal from, the Sadder Deivamiy Adaivlut of 

Bombay, 


Evidence — Headship of hutehers— Claim to office of, as hereditary — Froof 
of — Adverse possession. 

Claim to tlie hereditary office of the headship of the butchers, in the town 
of Ahmedniiggur, dismissed, no satisfactory proof being shown of the right 
to inherit, and adverse' possession of the office being had for more than 
thirty years. 

This was an appeal arising in a suit instituted by the 
Appellant against the Eespondent, to recover from him 
the hereditary office of the headship of the butchers, 
in the town of Ahmednuggnr, in the suburb of Bara- 
nuggur, together with 251 rupees damages by way of 
compensation for the profits of the office. 

The office, which was of very ancient origin, was 
formerly held by one Moiee, who was represented as 
ancestor of both parties. • 

It was admitted, that ever since the year 1800, the 
office had been possessed by the Eespondentj and his 
father, Nwinoo Wullad Sultan, it having been then 
granted or confirmed by Acirafiw. 

* Present : Members of the Judicial Committee,— hard. Bronghain, 
Lord Benman, Mr. Baron Parke, Mr. Justice Bosanqnet, and the 
Right Honourable Br. Lushington. 

: privy: Councillor,— vissessor,^Sir Edward Hyde East,. Bart, ■ 
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J^***'^ Tlie plaint ■w’as filed by tbe Appellantj on the 19tb 

wuLLAD August 1826, in the Zillab Court of Ahmeclnug gur , 
kaja before the Junior Assistant Judge. It alleged that the 

rC A T- i IT • O 


KaTIK • 1 j i ,1 

z;, nglit to tlie Melitari or headship of the butchers in the 

wtuLAD city of Ahmednng gur was the Appellant’s, and had 
NuNivOo. (Jescended to him from his progenitors ; and that the 

papers and ancient documents containing’ the proofs 
of his right of headship fell into the hands of the de- 
ceased Nmmoo, in the time of Scindia’s Grovernment, 
about twenty-five years previous, since which time the 
headship had been unjustly exercised by him. 

The Respondent,' by his answer, denied the right of 
the Appellant, and alleged that ever since the Jaglee era 
1069, A.0. 1661, his elders had possessed a Sunnud* in 
theii name, and had enjoyed this privilege j that some 
time since, his ancestor had left the place, and during' 
his absence, this headship was held by other persons, 
and the Plaintiff had no interest or control in it. That 
in the yoHx Jaglee 1137 (a.d. 1729-30,) the Settees, 
and MoJiajim, and others, hereditary officers of the city, 
sent a summons to his ancestor, and that his ancestor 
appeared before the Sircar, (the head of the affairs of 
the Grovernment,) and received from Scinclia’s \vJho- 
lities, lifter showing them the and documents, 

and the summons {Koid) and other papers, a confir- 
mation of his right to exercise the privilege of the 
headship, and that to this proceeding, no one made 
any objection. That the Plaintiff, in the yean 7l 

-the caste, and stated therein, that in 
the headship, he was brother to him, the 
having gone from village to villao'e 
of the caste, drew up a 

Title-deed in the nature of a grant 



0.1,4. BaBUN 

Wullab 


B AJa 
Katik 


ON APPEALS PROM THE EAST INDIES. 481 

opinion at the village of at which time and jfl!; 

place the father of the Plaintiff (since deceased) brought 
forward a fabricated document ; upon which proceedhig 
he subsequently made a complaint before Mr. HneMpif 
the then Judge of the ZUlali of AJimednuggur, mA prc>- v™ 
diiced papers, a Snnmid, and the before-nientioiied fabri- 
eated document. That the father of the Plaintiff was 
then distinctly told, that there was no cause for a suit for 
the headship against his opponent. That after this, 
the Plaintiff made a complaint in the Moomiff’s* Court 
against his, the Defendant’s, aunt, on which there was 
assembled a Puncliayet and a decision was come to, 
and the documents, Summds, letters and Koh'I, toge- 
ther vuth the pleadings of the Plaintiff and Defendant, 
having been duly recorded, were submitted to the 

Moonsiff s Court, and the Moomiff passed a Decree in 
his, the Defendant ’s, favour. 

The Appellant, by his reply, did not denv that the 
Eespondent was possessed of the Sumiud of office and 
other documents relative thereto, but insisted that the 
Eespondent ’s father, had obtained them frau- 

dulently. After the Eespondent ’s rejoinder, and some 
of the docnmentary evidence, had been taken, an order 
of reference was made by the Junior Assistant Judge, 
lef erring,, it ;',tO' ' the The ’'Court' to ' investigate' ■ 


entitled' 'to the' . M'eliia ' '(office ) ■ 
.Oral, .'and :'':"doC'Umenta'rV'''""ev 

ideuce was 

■bef ,ore,;'''the'''::' Jf'Oons'fp v'the''" ' p 

art of the 

also filed a genealogical table 

to sliow his 

Moiee, the original holder of 

the office, i 

'*:',N'a'f:i¥e. ';«Jiidge":"Or'.' Go'miaiss'ioiier,.','' € 

^xemsing’" l£i 

in '.e,ml'''Suits.c 
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witnesses to prove his pedigree, but it appeared from 
some of the Appellant’s owm mtnesses, that neither 
the Appellant nor any of his ancestors had been in the 
actual enjojTuent of the office for a period of moie 
than thirty years. 

The Eespondent did not examine any witnesses 
before the Moonsiff. The documentary evidence he 
adduced consisted, among other things, of a Govern- 
ment order of ancient date, for exempting fiom eeitain 
duties and taxes, one Motee, described therein as the 
head of the butchers, and from whom the Respondent 
claimed descent ; another documeiit was a formal 
relinquishment of title to the office made by the Ap- 
pellant’s father (under whom the Appellant claimed), 
in favour of the father of the Respondent ; the Re- 
spondent also filed the Decree of the Zillah Court of 
Ahmedmiggur, dated the 1st of March 1826, which 
had been pronounced in the previous suit brought by 
the Appellant, as before-mentioned, and on which the 
Respondent insisted in his answer. 

On the 3rd of June 1828, the Moonsiff made his 
report, whereby he declared, that the Appellant had 
proved his claim to the office, with its rights and privi- 
leges, and was entitled to the possession thereof ; and 
on the 6th of June 1829, the Junior Assistant Judge 
of that Court simply adopted the Moonsiff ’s report, 
and made his Decree in favour of the Appellant, the 
Plaintiff in the suit. Prom this Decree the present 
Respondent appealed to the Senior Assistant Judge, 
and on the 20th of October 1828, the following order 
was made on the appeal, viz., that the Junior Assis- 
tant Judge had sent this ease to the Moulavie* for in- 


TEe title of a learned ]!^ah6medan Ia^T^'e^---a referee. 
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vestigation, witliout tlie consent of both parties, and 
that the depositions of the witnesses were taken in his babun 
presence, and not in that of the Junior Assistant Judge, ''raja° 
to whom he sent his report, and upon which the deci- 
sioii "WES pEssod. 5 tli6 Oonrt obsGrvcd., tliEt it wes ^avood 
not ill Eccord-EiicG with thG ii;6^rilEtioiis for tliG 1^1 oiil^vis ^u^noo. 
to take down the depositions of the witnesses in his 
piesence, the appeal was dismissed, and the original 
suit returned to the Junior Assistant Judge for trial, 
that, he might, by examining* witnesses in his presence, 
and by taking into consideration the documents pro- 
duced by both parties, enter into a strict investigation 
of the ease, and pass a fresh decision, with which if 
either party should be dissatisfied they shall be at 
liberty to appeal against it.” 

In consequence of this order, some of Plaintiff’s 
witnesses were re-examined before the Junior Assistant 
Judge, and the case was reheard before him. 

The Junior Assistant Judge ultimately made a De- 
cree, dated the 13th of February 1829, in favour of the 
Appellant. From this Decree, the Eespondent. on the 
13th of Marc/?. 1829, appealed to the Senior Assistant 
Judge. The Senior Assistant Judge having examined 
both the parties personally, made his Decree, on the 
30th of ApnZ 1829, whereby he reversed the Decree of 
the Junior Assistant Judge of the 13th of FeSnmri/ 


From this decision the present Appellant appealed 
to the Zillah Judge of AJimednuggur, who on the 29th of 
December 1831 made his Decree, reversing the decision 
of the Senior Assistant Judge, of the 30th of 
1829, and affirming that of the Junior Assistant 
JudgOj of the lAili ot February 1829. From this last- 
mentioned Decree the Respondent appealed to the 

2 K'2 
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Suclder De'wanny Adawliit of Bombay, whicii Court, 
on the 13th of June 1834, made its Decree, whereby 
the Decree of the Zillah Judge, of the 29th of Decem- 
ber 1831, was reversed, and the decision of the Senior 
Assistant Judge confirmed with costs. 


From this Decree of the Sudder Dewaimy Adawlut 
of Bombay the present Appellant appealed to His late 
Majesty in Council. 

Mr. Miller, Q. C., Mr. Wigrani, Q. C., and Mr. 
■JacA'soH, for the Appellant, 


Contended that the Appellant had proved a. prima 
facie title, by means of his genealogical table, from 
one Babun, the great grandson of Motee, the head of 
the butchers, from whom he, the Appellant, was the 
eldest surviving male descendant, and that the Ee- 
spondent, who was descended from a younger branch, 
j f ilc ^1 in establishing any title either in 
himself or his immediate ancestors to the office in 
question. 



r. Sergeant SpanMe, Mr. J. Lloyd, and Mr. 
HdJWMMd F. Moore, for the Eespondent, 


Insisted, first, that the e\ddenee of the Appellant "was 
insufficient to establish his alleged title to the office ; 
and, secondly, that as it appeared from the Appellant’s 
P’^i admission, as well as from the evidence^ and the 
fact was, that he and his ancestors have been out of 


possession 


; 'j-XiO''; ' 

precluded, by 


cl period oxceediHg tliirty 

of aetioh was barred, and the Court 

the Bombay Eegulation of Limitation, 

s. xiii.) froin investigating the ques- 
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Lord Beougham : 

Their Lordships are of opinion, that considerina: 
the evidence in this case, and the whole matters that 
have been argued before them on either side, that the 
Plaintiff below, the present Appellant, fails in maldng 
out even a pHma facie case. The eiudence taken 
amounts really to no more than this, that the wit- 
nesses, with various degrees of accuracy and • con- 
sistency, two or three of them, particularly the older 
ones, speaking to the exercise of this office, by Bal>mi, 
•calling himself the grandfather of the Plaintiff ; which 
mode of speaking respecting Bahim, and his relation- 
ship to the Plaintiff, is really the only proof that there 
is in the cause, of the right of the Plaintiff, the pre- 
sent Appellant. Admitting, therefore, the office to 
exist and to be hereditary, in which both parties seem 
to be agreed, there is no evidence whatever of any 
descent of the office in the family of the Appellant 
who now claims it. Taking the whole ease, then, 
together, their Lordships are of opinion, that this is a 
ground upon which his claim ought to be rejected, 
and the decision of the Sudder Adawlut in the last 
instance affirmed ; that decision reversed the previous 
one, which had reversed that before it, which again 
had reversed the original Peci’ee ; there w^re therefore 
tw-m decisions on each side, and their Lordships are df 
opinion that this is a ground quite sufficient to support 
the decision of the Sudder Adfvwiut in the last instance. 


Their Lordships do 
into consideraiion 


it necessary to 
question with respect to 


possession 
observe that the 


£>’ 

& 


time 
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office lias been exercised by tlie Respondent and bis 
father, will very much strengthen the observation that 
arises upon the defect of proof on the part of the 
Appellant. It is not necessary to consider such pos- 
session as a bar, but as going very much to strengthen 
the presumption against the case of the Appellant. 


Their Loi’dships also do not think it necessary to 
say anything respecting the grant by Scindia to 
Nimnoo, through whom the Respondent might be 
supposed to claim. We have no evidence before 
us of the grant of Scindia, and no evidence of the- 
grant appears to have been before the Courts below. 


If such a grant were made by that authority, it is 


quite unnecessary to say whether it would or would 
not have been a valid grant. In all probability it 
might have been valid, being a grant by the supreme 
power of the State, in whatever way the office might 
have been granted before in the family of Bahun. But 
that is not before their Lordships ; there is no evi- 
dence on the subject, and therefore this affirmance of 


the Deeiee of the Court below is wholly irrespective 

of, and does in no way proceed upon any grant by 
Scindia. 


Their Lordships, therefore, are of opinion, that th 

decision of the Court in the last resort in India mxn 

be affirmed, but nothing said as to the costs of fh 
appeal. 
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Jl'’GGEEWUN-DAS IVEEK.A ShaH - . _ _ j^ppellaut) 

V. 

Eamdas Brijbookun-das ----- Respondents^ 

« 

On Appeal f rom the Sadder Beicamiy Adawlut of 

Bombay. 

Mortgage Construction — Stipulation for payment of rents ami profits to 
mortgagee hy clerh paid by the mortgagor — If vests possession in 
mortgagee — Failure of clerk to pay rents and profits to mortgagee — 

Mffect Duty of mortgagee — Mortgage by some members of firm — 
Non-executing partner — If bound. 

Mortgage of a village wliich was partnersMi) ijroperty, iiiade by some of 
the partners for the benefit of the firm, held binding on a member of the 
firm, though not execnted by him. 

t 

III x>ursiianee of a stipulation contained in a mortgage-deed, tliat the mort- 
gagees should be at liberty to place a Mehta (or clei'k) of their own to receive 
the collections, to fie i>aid a weekly salary by the mortgagor, such officer was 
appointed, who received the collections for the fiist few years, and jjaid them 
over to the mortgagees, but afterwards discontinued such payments, and 
handed over the amount of the colleetions to the mortgagors. ‘ An attach- 
ment having issued against the estate at the suit of a late partner for the 
amount of his share of the property upon a dissolution of the partnership, 
held by the Judicial Committee (overruling the Judgment of the Sudder 
Court), that the appointment of a Mehta hy the mortgagees was a possession 
by them only so long as he continued to pay the colleetions over to the 
account of their mortgage, and that the subsequent payment by him of 
the collections to the m,ortgagors did not create a forfeiture by the mort- 
gagees 5 the effect of the power to appoint a Mehta being merely equivalent 
to the mortgagees’ right to receive the rents and profits if they should think 
fit, and would not operate so as to postpone their security to the attach- 
ment subsequently obtained, unless they permitted the payments to be made 
to the mortgagors after notice of such attachment. 

This was an appeal from a Decree of the Sudder De- 25 & 26Feb 
wanny, reversing a previous Decree of the Zillah Court wf. 
of Surat, iii a suit brought by the Appellaiit, Jug geewun- 
das Keeka Shah, SiUd another, against the present Be- 
spondent, for the purpose of procuring the removal 
an attachment which had been issued by the Bespon- 
dent against a village called Muzeegaum, in ' 

of a Decree obtained hy him in a suit against the 
of the shop or house of business of 

proprietors of the village in question* The ground ^ 

* Present : Members of the Judicial —Lord Brougham 

Mr. Baron Parke, Mr. Justice BrsMnej and the Eight Honourable 
■'Br.'''Lushingtoii..'; 

Prfvy Cbunciilory--:i.ssessof,— Sir Edward Hyde Eas^^ 



Cases in the privy council 


upon whicli the Plaintiffs in the suit sought the 
juGGEEwuN- removal of the Eespoudent’s attachment was, that the 
Shah village, together mth a house in Surat, were included 

V. * * 

ramdas ^ previous mortgage executed in their favour by 


BooKUN- heirs of Lal-kislien 


DAS. 


The Respondent had been a partner or shareholder 
in Lal-kishen’ s firm, and on the 24th of December 
1822, a Decree was made by the Zillah Court of 
Surat, in a suit between him and the heirs of the shop 

, In^^li a sum of Rs. 19,025 was 

awarded to him in satisfaction of his share in the 
assets of the firm, and at the same time all the assets 
of the firm, including the village in question, were 

decreed to the heirs of Lal-kishen, as the continuing 
partners of the shop. 

To satisfy the amount of this Decree, the Respon- 
dent applied to the Court to be put into possession of 
the village M uzee g aum, hwi the Appellant and his 
Co-plaintiff' alleged that they were entitled to the 
premises, by virtue of a mortgage which they held. 

Ultimately, an order was made for an attachment 
to issue against the village in favour of the Respon- 
dent, and it was for the removal of this attachment 
that the Appellant and his Co-plaintiff, on the 3rd of 
September 1825, filed their plaint in the Zillah Court 
ot Surai, im which they set forth that the sum of E. 

17,855. 0. ofi. ivas the balance of principal and in- 
terest due to them by virtue of their moiffgage-bond, 
which they described as having been given in the year 
1234, 118-1^ a.d. 1819, hj Shah Poorskotum- 

dasyLal-dasy Jug geewun-das and the heirs 

of the payment of the sum of 

E. 18^251, upon the revenues of the village 
and a house at&raf. 
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Oa the 27th of SeptemUr, aud before putting in his 


1841, 


answer to the nlaLif -d i . t, 11 x 0 ___ 

^ piaint, tile Respondent presented a Juggeeiv'un. 
petition to the Gonrf._ in +t,« , , , dasKeeka 


as Decree for the sum aforesaid, statin;; the r„ 1- 
cireumstaaces under which the attachment had been 
awarded to him, and praying that the village might be ”S»' 
gi\ en into his possession, but the Court declined 
ina,tin,„ any ordei thereon pending the prosecution of 
tie present suit. The Respondent shortly afterwards 
put in his answer to the plaint, in w^hieh he alleged, 
that the Plaintiffs in their mortgage-deed had retained 
the power of making the collections in the village ; 
that the yearly produce of the village was R. 4,000, 
but that the Plaintiffs had written in their own mort- 
gage-bond that the yearly amount was R. 3,200, so 
that, by their ovm account, R. 19,200 of their alflim 
had been repaid. That the Plaintiffs might, perhaps, 
claim a small balance for interest, R. 6,000 or there- 
abouts, in part whereof they had in their possession a 
house, valued at R. 10,000. The Respondent insisted 
that the house should be sold for the purpose of 
satisfying what was due to the Plaintiffs, and offered 
i'O pay whatever’ balance, it any, should then remain 
due to them. 

The Plaintiffs, by their reply, stated that the amount 
claimed by them was upon the footing of an account 
settled between them and the mortgagors, in which 
were entered all Sums -which the mortgagors 
caused to be paid to them from the revenues of the 
village, and that the house -was not worth more than 
R.R,000.,v'vi 'h yhl'r.; 

The Respondent, by his rejoinder, charged that, inas- • 


much as the Plaintiffs, the mortgagees, had by their 
mortgage secured to them the whole of the produce of 


11—63 
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the village, they were liable to account for the whole ; 
and that the Plaintiffs and the mortgagors were acting 
in collusion together, in representing the profits of the 
village to have been less than they were in fact, in 
order to defeat the right of the Eespondent. 

The cause being at issue, the parties entered into 
evidence. 


The Plaintiffs produced the mortgage-bond, dated 

the 8th of August 1819, and which was in the follow- 
ing form : — 

“The reason of writing is this, that we, Poorshotum- 
‘‘das the son of Lal-das, and Lal-das the son of 
‘ ^ Kishen-das , and Juggeewun-das and Dulputram the 
sons of Nana-bhaee, and N ana-bhaee the son of 
Brijbookun-das, and Brijbockun-das the son of 
Kishen-das, Banians of the Dendoo tribe, inhabitants 
“of the fortunate sea-port town of 8urat, in Pendole- 
“poll (or street), do state truly in this matter, that 
“for the purpose of liquidating the money due to the 
^^shop (or firm) of Lal-kishen, ■ we having borrowed 
money in the name of Juggeewun Hurjewun, have 
^ liquidated the debts of the firm, and we do place in 
^ ^mortgage the waste and cultivated lands and fields, 
‘‘together mth various trees and wells of water of 
Jthe village of in the Pergunnali of the 

now under the protection of Surat Sirkar. 
,^The gTound has been surveyed, and the boundaries 
^defined, and we are fuUy convinced that this property 
belongs to us and to our heirs, as part of the said 
firm, and Tor the purpose of liquidating the debts of 
the said firm it is appropriated ,• we have kepi 

property in our possession, it being our own 

no other person having any claim thereto 
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with, its g'rouHd and teakwood posts and boams of 1841. 
thiee stories of timber, and pucJc,a built, part of the Juggeewun- 
‘‘rooi thereof being terraced and part covered with 
“tiles, with one tank tor water, and one ■well and a kamdas 
“ bathing-place ; its four wails are built of burnt brick bookun- 
“and mortar, its boundaries have been measured, and 
“are specified below. This inheritance of ours did 
come to us from our ancestors, and this property 
has been in our possession and use up to the period 
“of giving it in mortgage. So long as it was not 
mortgaged, it 'was in our possession, no other person 
“has, more or less, any title or right thereto. This 
“property of ours have we, for the sum of Surat 
“E. 18,251, the half of which is 9,125. 2., of the 
'‘Surat currency, in part of this money mortgaged 
“into the hands of Juggeewun-das, the son of Gunga- 
“slifl/i, the son of Rega-das, a Bukhall hj caste, and 
“inhabitant of the SJiawl-mens poll (or street), and to 
“Brijhoohun-das, the son of Gohul-das, the son of 
“Dooluh-das, by caste Dressabpoora-haman, inhabi- 
“tant of Bhagah Tullow ; and out of this money, 

“E, 12,199, being the claim of the son of Merwan-jee 
‘‘Ruston-jee Biikkariah, in conformity to a Decree of 
“the Adawlut Gourt, dated the 11th March miS, 

“a.d., in the CBiSe No. 436 of 1817, a.d., which he 
“did demand against the said firm, and a receipt for 
“the same is written on the back of the Decree 
“agreeably thereto, we caused the amount id be paid v 
“by those persons to whom we have mortgaged the 
^‘premises, and E. 2,000, in part of the clam ^ 
‘‘JuggeewUM Gunga-shaJi, seittnd. hj n&ioxi^ 

■Writings given in the name of JuggeewvM M 

“■was paid him on aceourit, and the balance of E. 
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“we have received in cash from the persons who take 
“this mortgage, and have taken possession of the 
“same, and such other petty claims as existed against 
“the shop we have paid off, and the entire sum accru- 
“ihg from this mortgage, as per particular statement, 
“we have received from the holders of this mortgage. 
“The profit (or interest) of this money is settled for 
“at twelve anas on these conditions, that the holders 
“of the mortgage are to receive in redemption the 
“whole of the produce of the said village about 
“R. 3,000 or 3,200, and after allowing for interest, 
“the remainder will go for the purpose of liquidating 
“the principal, and they shall continue so to receive 
“and appropriate the annual produce until the whole 
“of their demand be liquidated ; the risk of collect- 
“ing the income, and of any deficiency in the revenue, 
“is upon our heads, and we do further declare that 
“the holders of the said mortgage shall station a 
‘^Mehta (or clerk) of their own in the said village, for 
“the purpose of making the collections ; and we, the 
“mortgagors, so long as this property remains in 
“mortgage, we do agree to give him a monthly salary 
“of five rupees, and his daily food, as long as we can 
“afford to do so. And about this house which is 
"mortgaged we (the mortgagors) have retained it in 
“our charge, but until your money is liquidated we 

■ M 

“have no power over its disposal, and whenever the 
^mortgagees may demand or require their money, we 
“hold ourselves jointly and individually responsible 
“for the claim. With respect to the repairs, turning 
“of ’the tiles, and other matters about the house, 
* ■ also keeping the wells, &e., of the village in 
‘border, all this belongs to us to perform : should 
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‘‘liov/ever any calamity (’svliieli may heaven avert) i 84 j. 

from the heavens or the earth, from the frmssiaa’* Juggeewun- 
“ claims, the sequestrations of the state, or from the 

“ravages of an enemy, or mishap of any other kind, uaLas 
occur either to the house or the village now given or brij- 

< T 1 n . ® ° ’ BOOKUN- 

snonld any former proprietor, inheritor, shareholder, 

“or mortgagee, come forward and set up claims 
“thereto, then (for all such) we vdll be responsible ; 

and in part of the amount so claimed, we will make 
' ‘ satisfaction to the parties, either from onr own funds, 

“or from other property, and without harm or damage 
to the present securities, we will settle such demands ; 
the performance of this belongs to us ; and we, 
JuggeeAvim-das and Brijhookun-das, the holders of 
“the mortgage, do declare, regarding the village and 
the house which have been written and given for the 
“money above stated, that they have so been received 
fiom the mortgagors by advancing our own money 
theieon, and we have received them in mortgage 
“agreeably to the forms and 'uses of the Mahomedan 
law. And there is one Sunnud in Persian "written on 
“the 20th of February 1818, relating to the cause No. 

“4o8 of 1816, and another Decree in English of an 
appeal, and another T)&CYee at Menu an jee^s ahove 
mentioned y these three papers have been deposited 
■\\ith the mortgag'ees, and whenever the aTnrurnt for 
“which the property has been mortgaged shall 
“liquidated, then they will be received back again 
‘‘themortgagors.”"' ; • 


6iititlGd to collect/ tlie revenue of cert&in 
lands in Guzrat. and in some eases to receive money payments out of 
the revenue eoUeeted by others. The ffrassios’ rights^ 

nally acquired as the price of forbearance from plunder, duiing the 

•■wealmess; of tlie natiYOt. governments, 



494 


CASES IN THE PMVY COUNCIL 


Altlioiigli the amount for which this mortgage was 

juGGEEwuH- ^iven was for advances made bv the Plaintiffs for pay- 
MS Keek A ^ A 

Shah meiit of debts of the firm of Kishen-das, at a time when 

Ramdas the Eespoiident was a partner in the firm, yet the 

BOOKUN- Respondent did not Join in or execute the bond. He 

did not, however, dispute the original debt or the 

securitv, but he insisted that the Plaintiffs must be 

charged in the present suit with the amount of the 

revenues and profits of the village, which by the terms 

of the mortgage-bond they were to receive. 

The Plaintiffs also put in accounts of what they had 
received on account of the profits of the village, and 
of what remained due to them for principal and interest 
on their mortgage, amounting to R. 17,855. 0. 50. 

The present Respondent produced as documentary 
evidence, amongst other things, the Decree of 
1822, imder which he was entitled against the con- 
tinuing partners of the house of Lal-kishen to the 
aforesaid sum of R. 19,025, in satisfaction of his share 
of the assets, and for which the attachment in question 
in the suit had issued. The Respondent also filed a 
copy of a plaint brought by the Plaintitfs in the present 
suit against certain other persons, dated the 4th of 
November 1825, from the statements in w’hich it 
appeared that the Plaintiffs were and had been in the 
possession of the village. ' ■ 

Witnesses were examined only by the Plaintiffs : it 

that the Plaintiffs had, 

person 

at the village to make the collections on their behalf, 
and that the collections from the village were in fact 

paid to or on account of the Plaintiffs, 

came on to be heard on the 2nd of 

Qo^^t of jS'wro#, after 


> 
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noticing the circumstances of the case, and adverting 
to various particulars which tended to show that Juggeewun- 
although the Bespondeut was not a party to the mort- shah 
gage-bond, it was executed with his privity, observed ramdas 
as tollows : — “ The Defendant has stated in his answer bookun- 
“that the Plaintiffs had received the \vhole amount 


“for which the village was mortgaged ; but to prove 
“the same, the Defendant has not produced any evi- 
“ deuce regarding the handAvritings of the mortgagors, 
“w'^hich the Plaintiffs have put in evidence : it is not 
“necessary to make any remarks, therefore it is 
“decreed that the attachment placed by the Defendant 
“be removed. Regarding costs, it is ordered that the 
“Defendant pay on R. 10,000, and the rest of the costs 
“the Plaintiffs are to pay for. Although the village 
“of Museegaimi and the house at Surat are mentioned 
“ill the mortgage-bond, yet this action is brought to 
“remove the attachment from the village of Muzeegaum 
“only. It is not, however, specified in the mortgage- 
“bond that so much money was advanced upon the 
“village, and so much upon the house. The Defendant 
“states this house to be worth R. 10,000, but the 
“Plaintiffs assert it to be Avorth not more than R. 
“3,000 : for this reason the Court has decreed that the 
“Defendant pay costs only on R. 10,000 : it is thus 
“decided, and the cause determined.” 

The Respondent being dissatisfied with this Deeree, 
appealed to the Sudder Dewanny Adawlut of 
After the pleadings in appeal had been completed, 
further evidence Avas produced, and an account-current 
relatiAd to the mortgage, and brought doAvn to the 
period when the attachment issued, was drawn out by 
the order of the sitting Judge. 
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The present Respondent also put in an account- 
current of the village from 1819-20 to 1827. 


The appeal came 011 for hearing before the Sudder 
Dewaimy Court on the 16th of June 1827, and on the 
11th of Decemher in the same year, the Court pro- 
nounced its Decree, wherein it stated, that “ having 
“duly considered all the proceedings in this appeal, 
“the Could is of opinion, that the Eespondents (the 
“present Appellant and his Co-plaintiff in the suit) 
“have used collusion with the proprietors of the village 
“of Miiseegaum, to the misappropriation of the income 
“of the village, which ought to have been applied, 
according to the conditions of the engagement be- 
tween them, to the liquidation of the sum secured 


by the mortgage upon it, they, the Bespondents 
(below,) having had the full and entire possessioi 
‘and management of the property. 

“It is therefore now decreed in conformity with tin 
“Appellant’s (the present Respondent’s,) original ap- 
plication to the Zillah Court, that the attachmeni 
laid by him upon the village of Muzeegaum be helc 
in force, by putting the Appellant in possession ol 
the village, and of the management of its concerns 
“that the Appellant do further render a true anc 
“faithful account annually to the Zillah Court oi 
^ Surat, of all profits, rents, and issues received bj 
‘‘him from the said village of Museegaum, togkhe-i 
^th an account of all fair and reasonable expenses 
^^ineurred in the management of it. And that th( 
said Appellant do continue in such possession of th( 
“said village until the sum adjudged to him by 
Zillah Court of Surat by its Decree, dated the 
“of J)ecember 1822, with simple interest thereon, .. 
-as therein provided for, be fully paid and satMec 


a 

U 
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“tlie operation of the Decree to have effect from the 
“cirrrent Fusal {Smnvit 1884) : the possession of the 
“village of Museegaum ■will then revert to the Ee- 
“spondents (belo-v^^). The Decree of the Zillah Judge 
“ of Surat, dated 2nd of Novemher 1826, is accordingly 
“reversed ; full costs to be paid by the Respondent.” 

Against this Decree, the present Appellant Juggee- 
u'un-das Keeka SJiaJi, after petitioning for a re-hearing, 
■which was refused, appealed to His late Majesty in 
Council ; praying that the Decree of the Sudder De- 
wanny Adawlut might be reversed, altered, or varied, 
for the following reasons : — 

I. Because (in the view of the case most favourable 

10 the Respondent) the village of Muzeegaum was 
partnership property, and being so, was well charged 
vdth payment of the sum secured by the deed of the 
Sth of 1819. 

II. Because it appears, from the accounts in evi- 

dence, that the sum of R. 17,855 was due to the 
Appellant and Brijhookun-das Gokul-das, his eo- 
Plaintiff, at the time of the institution of this suit, 
and there was no evidence impeaching the accuracy of 
these accounts. ’ 

III. Because if the eontiiiued perception of the 

profits of the village by the firm of Lal-MsJien wa,s a. 
deviation from the terms of the mortgage-deed, all 
the memherS of that firm, including the Respondent, 
were parties acquieseing in that deviation, and it was 
incompetent to any of them to avoid the deed on that 
ground.!' - V , I ' : 

TF. Beeause the Decree of the Sudder xAdawlut 
proceeded on the assumption of a state of facts in 
support of which no evidenee ■w^ s given, and the main 

part of which the Respondent had himself admitted 

2 
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to be untrue ; and because the Decree was inconsistent 

Nil..* y 

juGGEEwuN- .yitli the claim set up by the Eespondent. 

" The Respondent, however, relied upon the Deciee 
ramdas pronounced, and prayed that the same might be 
affirmed, and the appeal dismissed, for the following 
DAS. reason : — 

Because iiiicler tlie cireumstaiices of tlie case, and 
for tlie purposes of tlie suit, tlie Eespondent ^\as 
entitled to charge the Plaintiffs in the action ith the 
whole amount of the produce of the village, and, 
according to this mode of accounting, there was 
nothing* due to the Plaintiff’s upon their mortgage at 
the date of the Decree on the appeal, and the sum of 
oiilY E. 3,000, which was the admitted value of the 
house at Siirat^, was due at the date of the attachment. 

Mr. Q. C., Mr. Q. C., and Mn 

Jachson, for the Appellant. 

Mr. Sergeant Spanhie, Mr. E. J, Lloyd, and Mr. 
Edmund F. Moore, for the Eespondent. 



Mr. Baron Paeke : 

This is an Appeal from a Decree of the Sudder 
Dewaiinv Adawliit, which reversed a Decree of the 
Zillab Court of Surat, nnd. the Appellant prays Her 
Majesty to reverse the Decree of the Sudder De- 
wamiv Adawlut, and to affirm that of the Zillah Court 
ciS-S'urat. 

The question arises principally upon thh construc- 
tion of a mortgage-deed, by which the revenues of 
the village of were mortgaged by the fir 

of Ixil-hishew, in which the Eespondent was a partner, 
xhough he did not actually execute the bond. The 
revenues of this village were mortgaged upon these 
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terms. An aclyance liacl been made by tlie Appellant 
and anotlier person, not a party to tbis deed to 

*" ^ D^S KEEKA 

the amount, nominally, of E. 18.000, but actuallv ’ "shah 
E. 16,000 only were advanced, and the advance vras 
made for the purpose of paying the partnership debts 
of the Respondent and his co-partners, and the deed 
was executed by two of the co-partners, upon which 
the question in this ease arises. 

Ey that deed it is stipulated that the village of 
Muzeegmim and the house in 8m at should be mort- 
gaged for the sum mentioned, E. 18,000 and up- 
wards. “ The profit (or interest) of this money is 
“settled for twelve anas, on these conditions, that the 
“holders of the mortgage are to receive in redemption 
“the whole of the produce of the said village, about 
“S. 3,000 or 3,200, and after allowing for interest, the 
“remainder will go for the purpose of liquidating the 
“principal, and they shall continue so to receive and 
‘approjoriate the annual produce until the whole of 
‘their demand be liquidated. The risk of collecting 
“the income, and of any deficiency in the revenue, is 
“upon our heads.” That is, the mortgago'-s. “ 

“we do further declare, that the holders of the 
mortgage shall station & M elite {ot clerk) of their 
otm in the said village for the purpose of making 
“the collections ; and we, the mortgagors, so long as 
this property remains in mortgage, we do agree to 
give him a monthly salary of five rupees, and his 
daily food, so long as we can afford to do so. ” 

This instrument was not executed by the Eespon- 
, but there is no doubt that it was executed on 
the partnership account. There is no doubt that he 
was cognizant afterwards of the execution of this 
, and that he is bound bv the contents of that 


i i 
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bond, and be must be considered, for tbe purposes 
of this suit, as being a mortgagor. 

There has been some dispute as to wbat was done 


bv virtue of this bond afterwards. Whether or not 
actual possession was taken of the property ; and 
their Lordships think the conclusion they ought to 
come to upon the facts in evidence in the cause is, that 
actual possession was taken by virtue of the mortgage. 
It is clear that there was a Mehta appointed, who Avas 
paid by the mortgagors, and who might have received 
the rents and profits of the village, and he probably did 
receive the rents and profits of the village for a year or 


two, but afterwards permitted the mortgagors to receive 


them for four or five vears afterwards. 

Noav the question Avill be, in Avhat AA'ay the mort- 
gagee’s rights are affected by this conduct, and that aauII 
depend first upon the construetion of the instrument 
itself. If this is a binding contract, binding betAveen 


him and the mortgagors, binding him to apply the rents 


and profits to the payment of the debt, he might be 
considered as haAung forfeited his right to payment in 
consequence of haAdng alloAved the mortgagors them- 
sehms to take possession of the rents and profits 


during some of the years during Avhich 



was in possession. But their Lordships are of opinion, 
that that is not the true construction of the deed, 
but that it is merely a power to satisfy himself, .-just as 
an English mortgagee may, by taking possession of 
the rents und profits of the estate ; and’ if an English 
mpitgagee chooses to forego the benefit of receiving 
the rents and profits, and permits the mortgagor to 


take 

them,; 

it would 

have no effect as between him 

and 

the me 

)rtgagor ,* 

he would have a full right to 

recoA 

mr his 

debt bv 
%■ 

reason of the mortgage. The 

only 

effect 

would be 

■when some snbsecxient ineiiin-' 
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brancer came in, and lie bad notice of that claim. In > 841 . 

— r i _ 

that case the rule and law of England would be, that Juggeewun- 
if after notice he permits the mortgagor to receive the 
rents and profits, he exposes himself to the claim of R^MbAS 
the second incumbrancer, and that is the principle 
which their Lordships think ought to be applied to das. 
the present ease. 

That being so, there is no doubt that this transaction 
was vahd up to the time ot the notice of the Respondent’s 
claim, that is, up to the time when the attachment was 
served, by being delivered to the officer of the village, or 
in whatever way it was executed ; but until that attach- 
ment was executed, there was no notice to the mort- 
gagee of any adverse claim on the part of the Respon- 
dent. The claim did not arise till the suit for the ter- 
mination of the partnership was adjusted, at which 
time the estate became the property of the other part- 
ners, and the Respondent became entitled by virtue of 
that Decree to claim against his co-partners for the 
amount of 19,000 and odd rupees : when he proceeded 
to enforce that claim by attachment, he became in the 
situation of a second incumbrancer, and not before ; 
and therefore their Lordships are of opinion, that 
though possession was taken by the mortgagee by 
means of his Mehta, and though he might have re- 
ceived the proceeds of the village from 1819 to 1824 
or 1825, yet he is not to be charged in- account with 
more than he actually received during that time. But 
when the attachment was placed upon the village, he 
had notice of an adverse claim ; and if after that time 
he permitted the mortgagor to receive any portion of 
the profits of that estate, then he ou^t with respect 
to the monies so received to be postponed to the sub- 
sequent incumbrancer. 
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Therefore their Lordships are of opinion that the 
- accounts ought to be taken upon that principle. The 
effect of that will be, that it will be clear that the 
mortgagee is unpaid the full amount of the piincipal 
and interest : the principal and interest amount to more 
than 25,000 rupees frona the date of the bond down 
to the period at which the attachment was placed upon 
the village. During that period it appears that he had 
received only between 7,000 and 8,000 rupees, and 
therefore there would be a large balance due to him. 
But then he is to be charged for about two years,, 
during which time he pei'mitted the mortgag*ors, after 
the attachment was placed, to receive the rents and 
profits of the village. But still fhat would not be 
anything near the payment of the principal and in- 
terest due upon the bond. 

Their Lordships will give a direction to enable the 
Respondent to enforce his claim against the estate, 
subject to the account so taken, reserving to the mort- 
gagee his claim for the balance against the house in 
Surat, and also against those who are personally re- 
sponsible to him for the amount of the money originally 
advanced, and further also against the proceeds of the 
estate, as soon as the Respondent’s debt is satisfied, 
provided it turns out that the proceeds are sufficient 
to discharge his debt, and to leave a surplus. 

Therefore the form of the minute which their Lord- 
ships will make as to the mode in which the accounts 
shgll be taken is this : “Judgment to be reversed. 
“‘ Account to be taken of the principal and interest due 
“ on the mortgage of the village oi Museegawm, and the 
“sums actually received by the Appellant prior to the 
‘‘time when the attachment issued, and that the A^ 
“pellant be charged in that account with the amount 
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“wMcIi he might liave received after the attaeiiment, 
but for his vilful default. " If the attachrueut pre- J cggeewun- 
vented him from receiving at ail, of course he will not 


be charged ; but if the attachment was onlv initiative, 
in oidei to ground an execution upon it, and still per- 
mitting the person in possession to receive the I'ents 
ctnd profits, and if he has permitted the mortgagor to 
recei'v e them, he will be charg'ed ; so the words will be, 
“That the Appellant be charged the amount which he 
might ha\ e received after the attachment, but for 
“his wilful default, and that after taking the account, 
“he be permitted to continue in possession of the 


7J. 
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“village until the balance due on that account with 
interest be fully paid ; that after the same is paid, 
“the Respondent be permitted to proceed under an 


attachment to satisfy his demand, reserving to the 
“Appellant, right to come against the balance of the 
‘‘proceeds of the estate, after satisfying the Respon- 
‘ ‘dent ’8 claim, and against the house at Surat, and 
‘ ‘against such parties as are personally liable to him 

“for the balance of his claim. ” 


Then the only remaining question will be the ques- 
tion of costs. Their Lordships are of opinion that it 
IS perfectly clear that he must be entitled to hold the 
estate for some time to come : he will be entitled to 

his costs, that is, the of the proceeding in the 

Couit belo'w, to be calculated upon the principle 
adopted in the Zillah Court ,- and that part of the suit 
Mng wrong, and part right, he ought also to have 
the costs in the Sudder Dewanny Adawlui, and the 
costs of the appeal, with liberty to redeem the mort- 
gage, by payment of the principal and interest. 
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Rajah Pedda Vehcatapa Naidoo,n 


Bahadur 


[Appellant, 


AND 


I Respondents .^ 


Aeoovala Roodrapa Naidoo and 
Pattpa Naidoo .... 

On Appeal from the Siidder Detvanny Court of 

Madras. 


Tarts — Injuries to person and property — Zemindar dismissing Ms offvcers, 
ejecting and trespassing on their lands and houses and putting per- 
sonal restraint on them — Suit hy latter for compensation — Assessment 
— Evidence — Possession as evidence of title. 

A Zemindar having discharged eertain |)ersoiis, his Dewans and Tahsil- 
darSf for alleged misconduct, and ejected them from a house and other 
premises claimed, and occupied by them for above twenty years, and to 
which he could himself show no title, excej^t as being within his Zemindary ; 
and having caused the discharged officers to be placed under personal res- 
traint, and seized all tlieir property situate within his Zemindary , decreed 
on appeal by the Sudder Court, (and affirmed by the Judicial Committee,) 
to restore possession of the premises, and to pay compensation in damages, 
with costs, for the wrong and injuries inflicted. 


$ 


juiy ist & In this case the suit was instituted to recover damages 
2 nd^^i. for injuries inflicted by the Appellant on the 

Respondents Aroovala Roodrapa Naidoo and Aroovala 
Vencata Royaloo Naidoo, since deceased, the father of 
the Respondent Paupa Naidoo, and on their property: 
the damages were laid at rupees 25,557. 15., which con- 
sisted of the following items : first, rupees 21,057. 15., 
the value of eertain houses, gardens, goods, chattels, 
&c., of which the Respondents had been forcibly 
dispossessed by the Appellant ; second, rupees 5,000, 
on account of damages for personal restraint on them- 
selves and their servants ; and lastly, rupees 500, the 
amount of expenses incurred in seeking redress. 

was i\iQ Zemmdar oi Galastry, and 
other adjoining districts, situate in the Zillahs of 


UThe Respondent Aroovala Roodrapa Naidoo, who 

* Present : Members of tie -Judidal Lord Brougham 

Mr. Baron Parke, the Right Honourable Sir Herbert Jenner, and 
the Right Honourable Dr. Lusbington. 

Priry Conneillor,— Assessor —Sir Edward Hyde East, Bart. 
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succeeded hie brother, the father of Aroovala Vencata ■»«. 

foXe°nt'?“*°°’ “ 

(-uimaential inanag'(:!r, under thp fn+iiA-r. rs-p +i a t pedda 

lant, aud eubecn^ll, uude“;;eUau?hfreH' ~ 

-roovala Vencata Boyaho Naidoo was also in the em Aeo^vsta 

P Client of the Appellant, and had the ntanagemen 
01 the revenue nr. ^ aalcul 

„aa„ I „ o , " ■' and Seetaram-poor, 

• ,, ^ ® he 

m the management thereof until the year 1814 15 

when the situation of i^a.-a. was conferred on him by 

he continued up to the time 

mentioned. In the year 

p ] ’ AT conferred on Aroovala 

Roodrapa Naidoo the office of TaJisil or collector and 

manager of the districts of Kutchamd and Comara 

Vim-naparum : and in 1818-19, the Tahsil or col- 

metorship of Pamoor and Seetaram-poor, upon the 

fiespondent dPawpa A^aidoo. 

The Eespondents lived in a house at Cadasfry, having 
a garden and offices attached, in which they and Paupa 
s father had resided for a period of above 
rwenty years, the house having been biult (as it was 
insisted by the Bespondent) by Paupa Naidoo’ s isAN^ 
on ground purchased by him in the year 1799-18(X). 

They were possessed also of some land enltivated as a 

garden at Pounds, and of other property, consisting of 

cattle, implements of husbandry and farming stock in 

various parts of the AppeUant ’s Zemmdkry, ’ 

In the year 1821, the Eespondent Aroonola Bood- 

rapa Auidoo and the deceased AroovaZa Fe%ca«a Eo«nloo 

Amdoo, ^led their Haint in the Provincial GJourt 

tor the Cientre Division of Ifadros against^ 

RvrA, Rajah Pedda Vencatapa NaMoo Bahadur, in 
which, after stating that in the month of Septe^er 
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Naiikkj 
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1819, the Appellant had demanded of Aroovala Vencata 

a Nuzmr or present of 30,000 rupees ; 
nd that in consequence of this demand being refused, 

'‘ether with the deceased Af'oovala 


the 


s 


yiits. 


VencatB Rotialo*) NaMoo, had been dismissed from their 


offices, ■ and the, acts of ' oppression and spoliation on 
the part of the Appellant, which formed the subject of 
the suit, ' and were therein particnlarly detailed, took 


place,- — proceeded to ■ enumerate . the several injurious 
aetS' committed by the' Appellant in consequence of the 
refusal, of the Plaintiffs do comply with that demand, 


and' for which they claimed as follows : ^first, com- 
pensation in damages for the restraint placed on their 
persons by the Appellant ; second, for the value of the 
house, at'" Calastty^. with ' the .goO'dS'' and . chattels con- 
.ta,ined'":'therein ■;''thirdly 5 ..^:for■ the, ■ value,. of • a',house and 
ga,rden at .,Poo«d|/,., with', the goods' 'and. chattels therein ; 
'fourthly, ' for the.' value- -.of.- crops of grain, straw, 'cattle, 
implements of husbandry and other property belonging 
to the Plaintiffs ill twelve different villages therein 
specified, all of which were attached to the Zemindary 
of Calastry ; and fifthly, for the personal expenses 
incurred by the Plaintiff in seeking redress ; the total 
of which damages were laid at the hef ore-mentioned 
sum of E. 25,557. 15., and -were claimed in piirsnance 
of and according to Regulation XXXII. of 1802. • 


The Appellant, hy his answer filed the 14th of 
Decemher 1821, admitted the former employment of 
the Plaintiffs as Dewans and TahsilSars, but denied that 
he had demanded the Nuszur, or had dismissed the 
Plaintiffs for refusing to comply with such demand, 
and insisted that such dismissal had been on account 
of various acts of misfeazance in their ofiiees, and 
allegesd that he had only required of them a settlement 
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of their accounts : he also denied that the house and 
premises at Calastry teas the property of the Piamtitfs, Rajah 


but admitted that he took possession of the garden at vexcatapa 
Poondy, and he did not deny that the Piaintiffs had 
left cattle, grain, &e., in the villages specified in the£R^R*p^ 
plaint, bnt attributed tlie loss of the Plaintiffs in pax-t 
to an inundation ■wiiieli bad destroyed one of tbe vil- 
lages in which their property was situate : he also 
denied that he had used any kind of restraint, or com- 
mitted any act of violence towards the Plaintiffs. 

To this answer the Piaintiffs replied, setting forth 
their title to the house and property more fully, and 
stating in detail tlie particulars of the injuries inflicted 
by the Appellant, and the grievances of which they 
complained. 


The Appellant having replied, evidence, both docu- 
mentary and oral, was taken on both sides. For the 
Plaintiffs, the original bill of sale of the land and pre- 
mises in Calastry, a Sunmid or deed of assignment of 
revenue, two Gowl-namalis or agreements for farming 
certain lands within the Zemindary, executed by the 
Defendant, (Appellant,) and various orders and letters 
from the Magistrates, showing the Plaintiffs’ dealing 
with the property in question, were produced. 

The Appellant produced copies of certain proceed- 
ings taken by the Magistrates on the complaint of the 
Eespondent, to negative the allegation of his having 
taken forcible possession of their property, but no docu- 
naent to prove his title to the property 
Both parties examined witnesses. - 

Pending the suit, Aroovald Vencata Eqyaldo Naidoo, 
the first Plaintiff in the caase, died, having previously 
declared the Eespondent Pawpa Naidoo his heir, in 
whose name the suit was revivedv 
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On tlie 20tli of February 1824, Mr. Brown, the 
First Judge of tlie Provincial Court, made Ms Decree 
in the suit, by which, after observing on the circum- 
stances of the case, he proceeded to say, that the 
Provincial Coiirt had no hesitation in giving their 
verdict against the charge which the Plaintiffs had set 
up for damages, inasmuch as it had not been proved 
either that the indignities complained of were offered 
to their persons, or, offered, that it was by authority 
of the Defendant ; then, again, that the amount of 
property charged to have been seized by the Defendant 
had been proved by evidence to have been so seized 
bv him, and that as to the other count in their bill of 
plaint, which regarded the alleged seizure of crops, of 
articles of husbandry or of cattle, the whole of it 
seemed to be so entirely the consequence of their own 
abandonment of their concerns, whatever the nature 
of those concerns might have been, that the Provincial 
Court were far from conceiving they could seek any 
redress for this part of their grievances under sec. 3 
of Eegulation XXXII. of 1802, ^diich in no respect 
applied to their case in the present suit. Nor could 
the Provincial Court, fin.ally, conceive the Plaintiffs in 
the slightest degree entitled to remuneration for the 
expenses of their jouimey to CMUoor, or for the ex- 
penses incurred by them at that place, on the grounds 
stated in their plaint,” which was accordingly dis- 


Prom this judgment, Mr. Dacre, the Acting Judge 
of the Provincial Court, dissented, and subsequently 
recorded the grounds of his dissent. 

The Plaintiffs, the preselit Respondents, appealed 
from this Decree to the Sudder Adawlut of Madras. 
The Sudder Adawlut remitted the record to the Pro- 




vincial Court, to take furtker evideuee, with a view to 

ascertain 4;he authenticitv of certain letters brought Rajau 

" pedda 

forward by the Plaintiffs, as sent bv the Defendant to vencatapa 

^ j^aidoo 

his servants, containing orders to attach the Plaintiffs’ 

property. Additional evidence was accordingly taken, roodrapa 
O n the part of the Plaintiffs, it was proved and naidoo. 

admitted bv the Defendant’s witnesses that these letters 


were written and sealed by order of the Defendant, 
and further proof wms given that the house in Calastry 
was the property of the Plaintiffs. 


On the 15th of November 1827, the Sudder Adawlut 
made its Decree, in which, after stating the material 
facts and circumstances of the ease, the Court observed 
that, ihe Decree of the Provincial Court was passed 
by the First Judge in opposition to the opinion of his 
colleague on the Bench, and that it was incumbent 
upon the Sudder Adawlut to express its decided 
disapprobation of the principles set forth in their 
Decree. Those lorinciples, so far as the 3 ^ were intelli- 
gible, would, if sanctioned, vest a Zemindar with the 
arbitrary disposal of the persons and property of his 
servants, and would go to encourage the acts of lawiess 
rapine and violence, which it is the peculiar province 
of a Court of Justice to restrain and suppress ; and 


therefore it was ordered, That the Decree of the Pro- 
vincial Court be set aside, and the Judgment of the 
Court, after the most anxious eonsideration of all the 
circumstances of the ease, wms as follows : First, 
That the Eespondent (present Appellant) do pay to 
the Appellants (present Kespondents), rupees 300 
each, as compensation for the illegal restraint put 


Upon their persons. Secondly, That the Eespondent 


do replace the Appellants in possession of the house 


at and pay to them the sum of rupees 200, 





1841. 
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Naidoo 
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as compensation for Ms illegal possession tlieieof. 
TMrdly, That the Eespondent do replace the Appel- 
lants in possession of the house and garden at Poondy, 
and pay to them the sum of rupees 500, as compen- 
sation in damages for his illegal possession thereof. 
Fourthly, That the Eespondent do pay to the Appel- 
lants the sum of rupees 8,000, as compensation in 


damages for his illegal seizure of their grain, straw, 
cattle, implements of husbandry, &c. And, Fifthly, 
That the Eespondent do pay to the second Appellant 
(Paima Naidoo) , the sum of rupees 100, for his extra 


expenses irr Ms attendarrce orr the Magistrate at Chit- 
toor : arrd furdher decreed, that each party do respec- 


tively pav their own costs, both in this Court arrd in 
the ProMneial Gorrrt.” 


From this Decree the Appellant appealed to his 
late Majesty irr Corrncil, reljing on the following 

reasorrs - 


l. Because in the abseirce of any eriderrce of the 
actual damages said to have beeir incurred through 
the acts of the Appellant, it was rrot competent to 
the Sudder Adawlut to assess the amount of such 

' damages aceordiirg to an assumed estimate thereof . 

II. Because the Respondents were detairred' at 
Poondy, uirder the order of a civil Magistrate of com- 
petent authority, made upon a representation of facts 
which remained urreontroverted, and for the conse- 
quences of this detention the Appellant ought rrot to 
he rendered liable, either in damages or otherwise. 

m. Because the house at Calastry, arrd the garden 
at Poowd^, were proved to be the property of the 
\Appe!laiit. • ^ : 

Responderrts, who were Plaintiffs 
in the qrigirral suity and noE M 



ON APPEALS FROM THE EAST INDIES. 


511 


at Calastry, or the garden at Poondy, were bound to 
prove their title thereto, which they had wholly faile 
to do. . 

V. Because it was not proved that the grain, cattie, 
and other agricultural property of the Eespondents, kcodrapa 
was seized by the Appellant or by his orders. naidoo. 


1S4I. 

EaJah 
FED BA 

Vencatapa 
NAP 


VI. Because the Respondents were not entitled 
recover from the Appellant any expenses which they 
might have incurred in procuring the reversal of a 
Magistrate’s order, made upon a representation of facts 
which remain imcontrover ted. 

The Respondents on the other hand submitted that 

the appeal should be dismissed for the following 

' }>; 

reasons : — 

I. Because the matters complained of by the Re- 
spondents were in the particulars and to the extent 
mentioned in the Decree of the Sudder Adawdut, suf- 
ficiently established by the evidence. 

II. Because the justification attempted by the Ap- 
pellant did not constitute a defence to the action. 

Mr. MiUer, q. C., Mr. Wigram, Q. C., and Air. 
Jackson, for the Appellant, 

Relied on the grounds stated in his reasons, and Aladras 
Regulation XXXII. of 1802. 


Air. Serjeant 


fie, 


F. Moore, for the Respondents, 
upon by their Lordships. ^ 


Mr. Baron Fa35e : 


Their Lordships 
the counsel f or the 
pears to their Lordships, 
of considering the ingenious 


it necessary to trouble 
in this case. It ap- 

have had an opportunity 
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made to the Decree of the Siidder Derraiiiiy Adawhit 

raiah that there is reallv no sufficient foiiudatioii for theni 
pedda . 1 1 ' i. , 

VEKCATACA and that thev caiiiict see their way clearly to reversinj^* 
naidoo ^ a 

z;. the present Decree. , 

EwmA?A With respect to the first ohjection, which was the last 
NAinoo. of the Appellant, and npon which he relied 

the most, that the proceedings were informal, inasmuch 
as it w^as a suit instituted under the Regulation XXXII. 
of 1802,* and was not hr ought within the time within 
wdiich bT the eonstniction of this Eegiilation it ought 

to be brought, that is, within a year after the injury 
sustained, the Court’s answer to that is, that that part 
of the statement in the plaint is really superfluous, 
and that the plaint having been framed npon the legal 
title TO redress, both for the injury to the person and 
for the injuries to the land, and for taking away per- 
sonal property, and the suit having been subsequently 
conducted as a regular suit, tbe objection is wholly un- 
availing ; that it is improperly stated in the plaint to 
have been a suit founded upon this Eegulation, which 
is to give redress to persons whose goods have been 
taken away without their producing a proof of their 
Now this case has proceeded all along upon 
ground of title in the Plaintiff, both as to Ms 
claim of compensation for personal injury, and for 

injury done to Ms land. 

But let us first examine very shortly the different 
heads, according to which compensation has been 
awarded by the Decree of tbe Sudder, and it will be 
found npon looking at them that each of the gronnds 
taken in that Decree is perfectly well snstained. The 
first question is with regard to theinjnry done to the per- 
son. C There certainly is ample evidence that the Plain- 

dsyfiegulation' is -now 'r^emded/'by' Beg.;, " W:. df 'c'"' 
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tiffs, tliat is, the now Eespondents, had their persons 
put under restraint by order of the Rajah, and for that kajah 

' . rf P PEDjDA 

restraint there has been an award of 300 rupees each, VE^'CATAPA 


which appeared to the Court below to be a proper com- 
pensation. And we certainly are not in a condition to say 
that that compensation is improper or excessive. It is 
not merely for the inconvenience which thev sustained. 


but probably that sum was awarded by way of letting 
the Zemindars know that thev ought not to exercise 
any supposed authority which they received in con- 
travention to the law. There seems to have been an 
impression that the Zemindar had a right to restrain 
the persons of his officers in case he thought proper 
so to do ; and to do away that impression, it was right 
that there should be more than merely nominal da- 
mages for that restraint, in order that the Zemindars 
might know henceforth that they could not proceed 
upon any such supposed custom. It appears, there- 
fore, to their Lordships that there is no impropriety 
in the award of the sum of 300 rupees each as 
compensation for the injury which they thus sus- 
tained. 

The nest question is with respect to the damages 
for ejecting the Plaintiffs below, the now Respondents, 
out of their house at Culuatr!/. It appears that both 
parties proceeded to show their title to this house, 
but neither party was able to give satisfactory evidence 
Of title, and the Sudden Court say, and say very pro- 
perly, that the long possession which the Respondents 
have had in the house is a sufficient proof of title in 
the first instance, and that as the Appellant was not 
able to give satisfactory proof that he has the title in 
him the possession on *the part of the Plaintiffs must 
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prevail ; and that principle is a perfectly just principle. 
It is for them to judge, who are much more competent 
to do so than we are, whether the possession under 
such circumstances as took place in this case was a 
satisfactory proof of title. Probably in this country 
we, "who are w^ell acquainted with the customs here, 
should say, that if a servant lived in a house appro- 
priated to a servant, we should rather draw an infer- 
ence from that, that the possession of the servant was 
the possession of the master, but the customs and 
usages in the Easi Indies may be very different in that 
respect ; and as the Court have drawn an inference 
from the possession that that is evidence of title, we 
are not in position to say the contrary. We think, in 
the absence of any proof to the contrary, we must 
suppose the inference to be correct, that they were 
possessed in their own right. The principle upon 
which the Court has proceeded is perfectly correct. 
The title of possession must prevail until a good title 
is shown to the contrary. That disposes of the second 
head of objection. _ 


The third is the claim for the house and garden at 
Poondy, and it is insisted that there was no proof, in 
the first place, that the Defendant below, the now 
Appellant, ever took possession of the house. With 
respect to the garden, there is unquestionable proof ; 
but we think it will be found, from the deposition of 
one of the Plaintiff’s witnesses, Panum MoUcdoo, 
whose testimony is unimpeached, that there was suffi- 


cient proof that the Appellant took possession of the 
house, and if so, he took possession both of the house 


and garden, without any title and we are by 
in a condition' to say that the sum which 


no means 
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IRW ' tov 

'S 1 


awarded ^as a ■ compensation to the Bospondeiits, iii 

lespect to the occnpation of tlie house and garden, is 
an improper amoiuit. 


I! 


\'ENCATAPA 


IS tile largest amount 


COlBpeli&a- AsoCIVAEA 

oiirt below 

\AI.DOO. 


tion given, iiamefy, 8,uuu i 
certainly, as well as ourselves, feel that the evidence 
which has been given upon this subject, is somewhat 
vague and unsatisfactory. The amount deniaiided in 
the plaint exceeds 24,000 rupees, and the sum 
awarded for damages is 8,000 rupees. The Court 
below had much better means than we have of form- 
ing an estimate of what the Plaintiff’s damage reallv 
was. They have given a much smaller sum than was 
claimed ; and it is enough for us to say tliat we cannot 
see that they come to a wrong conclusion. There was 
unquestionably e^ddenee for their eonsideratiou to 
prove that the Rajah, and other persons by his autbo- 
1 ‘ity, bad seized property to a very considerable 
amount. It appears clearly from the parol evidence 
adduced on the part of the Appellant, and the witnesses 
mentioned in the Decree, which, although they have 
not given satisfactory evidence as to the seizure, yet 
the general complexion of their testimony shows that 
the did seize some of the property belonging to 

the Eespondents. The Court, upon this part of the 
case, do not feel that they have any ground to dispute 
the propriety of the decision at which the Court below 
have arrived, in awarding the compensation of 8, 
rupees. 


to the 
awarded 


servatiou also mav oe raaae witJ 
head, under which a small sum 
r compensation for the incom'enience to 
one of the Eespondents was put in appearing 


2 M 2'. 



516 


i84I' 

^ IIIBU ~'UI TT^ 

rajah 

FEDDA 

Vencatapa 

Naidoo 

V. 

Aroovala 

ROOBRAPA 

Haipoo. 


CASES IN THE PRIVY COUNCIL 

before tbe magistrate. There does aot seem to be 
any reason why that amount should not be allowed. 
We think therefore, upon the whole, that there is no 
ground for the Appeal against the Decree, and that 
the Decree ought to be affirmed, with costs 



AK 

INDEX 

TO THE 

principal matters 

CONTAINED IN THIS VOLUME. 


ACCOUNT. 

See ^ 'Admission, by Vakeel.’" 

ADMISSION, BY VAKEEL. 

The admission and consent of a Fa- 
Iceel made with due authoritj, will 
bind his client, though not present 
at the time of making it. Where, 
therefore, an order was made for 
the payment of a certain sum, 
being the moiety of the profits of 
an estate founded on the amount 
for wMch security had been taken 
as the rental of the Zemind&rp 
when possession was given np, and 
that amount was admitted and as- 
sented to by the Vakeel in Court, 
and the order made accordingly,— 
held by the Judicial Committee (af- 
firming the judgment of the Court 
below) , that such consent was blind- 
ing on the client, and precluded Mm 
from afterwards opening' the ac- 
■ ' 'count. ■■■ ^ ' [MafmSer ■ 'Maram ^: ■ Enc ' v,' 

'253 


. ADVEBSE POSSESSION. 

1. A. purchased a Moptah of B., and 
held possession till his death, when 
B., under the colour of a Bill of 
Sale alleged by him to have been 
executed by A. two days before 
his death, obtained possession. 
On a claim brought by the widow 
and heiress -at-law of A. for re- 
covery of the Moptah and mesne 
profits, no sufficient proof of the 
execution of the Bill of Sale having 
been given, possession was adjudg- 
ed to her, with mesne profits from 
the period of her husband^ death. 
[iSoonuh Mow v. €pta 0 heT$': Boo* 
ehmh] ■ - v;- ''".113 

2^ Claim to tbe hereditary office of 
the headship of the butchers, in the 
town of AhmeSmnggur, , dismissed, 
no satisfactory proof being showm 
. of., the right io iitheril, 'md adverse 
'■ . possession''; of .:the. '.office ' being, ^'had 
■■■ for -more 'than .thirty; ymrs..'. 

WniM Ma3^ Malik "V,..."l)ni?ood'''IF«l- 
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3. A Zemindar having discharged cer- ’ 
tain persons, his Deumis and Tah- 
mldarsy for alleged misconduct, and 
ejected them from a house and other 
premises claimed and occupied bv 
them for above twenty years (and to 
which he eouH himself show no title, 
except as being within his ZemiU: 
dari/) ; and having caused the dis- 
charged officers to be placed, under! 
personal restraint, and seized* all 1 
their property situate within Ms , 
mifidary, decreed on appeal by the 
Sudder Court, (and affirmed ^ by the 
Judicial Cominithee,) to restore pos- 
session of the premises,, and to pay 
compensation in damages, with 
costs, for the wrong and injuries in- 
dicted, [Bajah Pedda Vencatapa 
Naidoo Bahadur v. Aroovala Eood^ 
rapa Naidoo} - - - - - ,504 

ALIENATION. 

■ ■ See Wijkp.’^ " 


ALTAMGHA. 

'^See 



The right osf appeal given by the char- 
ters of Bengal Madras, md Bom- 
: haf ys::,not' ''^confined' to ■ eases,, ■where 
or. duty ;;ds'' ';;ffiiaily ,:''dec^ 

'■■". _■ iut'':'v includes; "■';.iUterlaeutory ■' " 'yudg-' 
"V'ments,^' terees"' or-, 'decretal ■■■orders';-.. 

such appeal does not, however, ex- 
."■■,tehd'',tb;& jnry ■ upon" 

":■'■■ V.' i^tiep','directed': .from- ,the,;'.Eqnity ; side: 

■ ■:' ^-.'of "the ^:Court ; ■'■ no,.:,motion.' f or ..a ■; hew. 
.'■■';;;irial'"' M:?iiig' 'been",;- made, -.■-'■■nor.:^; ax<!«p^- 


. tions taken to the master report 
founded on the verdicts in such 
issues. [I/athoobhop Mamdass v, 
Mooljee Madowdass] - - - 169 

APPEAL (Restoration of). 

See Practice, 3, 7. 

» 

APPEAL (Dismissal of). 

See “ Eeheaeing.” 

■ ATTACHMENT. 

See ^‘ Equitable Mortgagee.’^ 

^‘ Mortgage,’*’ 2. 

BANKRUPTCY. / , \ 

1. Assumpsit by the siuviving As- 
signee of a Bankrupt, ' nhdef an 
English Commission, ^ against a 

debtor a native of , India, and resi- 
dent within the jurisdiction of the 
Supreme Court of Cnlcwtiu.* Plea: 
That the Defendant had hot under- 
taken dr promised in the manner or 
form as the Plaintiff, as 

af oresaid, had , complained against 
him. Two days after issue joined, 
tie . Defendant gave notice' that^ h 
intended to dispute the trading, 
petiMomng,';'';c^ 
i;:;\l)ankruptcy,.-;.'y':A^^ 

: "'-bf .'the":;proceedihgs-'.'': ih^.;.',the:,r:-Bahk- 
. Tuptcy ; Oourt, the Cbnunission^ Ad- 
judication and Assignment to the 
Plaintiff, and his co-assi^iee, which 
■■:\jnirported,-\to.::h^^ 
;:';.;<le3^';oA,:the“'-Ehr^ 

■ - under- ; ■;i&'; ■■'"seal:,,^:;;:of ; f, the-,' ,' 'Court ' ' -'of 
■■..■..■■ &h4ruptcy;-,',ih '.pursuant- 
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to the 2nd & 3rd Will, IV., c. 114, 
s. 9, were given in evidence ; but 
no proof was given that these co- 
pies were authentic, nor was the 
seal i>roved to be that of the Court 
of Bankruptcy in England. A ver- ! 
diet w^as given for the Plaintiff, 
liberty being reserved for the De- 
fendant to move for a nonsuit. A | 
rule nisi was afterwards granted, 
and after argument made absolute, 
and the verdict set aside, and judg- ’ 
nieiit of nonsuit entered for the 
Defendant, on the grounds that 
there was no evidence of an act of 
bankruptcy — of trading subsequent 
to the passing of the 6th Geo, IV., i 
e. 16 ,* and that neither that Act, | 
nor the 2nd & 3rd Will. IV., c. 114, j 
extended to India : — held on appeal, 
affirming the Judgment of the Court 
below,— 

1. That the plea of non assumpsit 
put the Bankruptcy and Assignment 
at issue sufficiently without any no- 
tice. 

2. That the form of the plea 
Assignee as aforesaid was not an 
admission of the Plaintiff ’s title as 
Assignee of the Bankrupt, but only 
used in reference to the description 
the Plaintiff had given of himself in 
the declaration. 

3. That the Statutes 6th Geo. IV., 
c. 16, and the 2nd & 3rd IFiZL IV., 
c. 114, made to facilitate the proof 
of Bankruptcy and Assignment in 
Englandf did not extend to the 
Courts in India^ and that in those 
Courts such evidence of the Bank- 
ruptcy must be given, as would 
have been required to prove the 


fact if no Statutory regulations had 
been made. [ClarJc v. Mulliek^ 

263 

2. The principle that one creditor 
shall not take a part of the fund 
which otherwise would have been 
available for the i)aynient of all the 
I creditors, and at the same time be 
allowed to come in pari passu with 
the other creditors, for satisfaction 
out of the remainder of that fund, 
does not apply, where that creditor 
obtains by his diligence something 
which did not, and could not, form 
a part of that fund. 

The Orphan Chamber of Batavia^ 
being the executors of a foreign 
creditor in the island of; Java, by 
their agent in Calcutta, proved the 
amount of their whole debt against 
the estate of A. B., who had been 
declared insolvent under the Indian 
. Insolvent Act (9th Geo. IV., c, 73), 
and after making such proof,- and 
receiving the dividends upon the 
whole debt, instituted a suit in the 
island of Java, to recover a planta- 
tion or estate there, held by one - of 
the insolvents as trustee for, the 
firm of A. B., and C. D., in equal 
shares; to which suit, the assignees 
of the.insolvent appeared as Defen- 
dants, but judgment was given in 
favour of the creditor, and for the 
sale of the estate for his benefi.t ; 
the proceeds of which amounted to 
three-fifths of his whole debt. The 
assignees of A. B. filed a bill on 
the Equity side of the Supreme 
Court at Calcutta, against the agent 
of the foreign creditor, resident 
within the jurisdiction^ praying that 



the dividends might be refunded, 
and that the Defendants might be 
restrained by injunction from re- 
ceiving any further di\ddends. until 
all the other creditors were put 
on an equal footing mth the credi- 
tor at Java: the Defendant demur- 
red, and obtained judgment against 
the assignees. Held, on appeal, 
by the Judicial Committee, that the 
estate in Java^ not passing to the 
assignees under the assignment, did 
not form any part of the fund that 
was available for the benefit of the 
general creditors, and that the cre- 
ditor was therefore not bound to 
refund the dividends, nor ought to 
be prevented from receiving any 
future dividends, provided he did 
not receive more than 20a. in the 
pound upon Ms whole debt. 

But the bill having stated that the 
creditor had also instituted pro- 
ceedings against certain debtors of 
the insolvents JBencoolen'j held, 
that the assignees were entitled, 
under the prayer for general reHef, 
to an injnnetion to stay the receipt 
of further dividends, until the pro- 
ceedings Bmeoolen were aban- 
doned. lCi>clcefell V. Biclcensl 353 


BENGAL EEGULATION. 

^ Paetitioh.’^ 
CONS^BtrCTION’, ’ ^ 4. 

: ;:;,';*"HmEhiTAitY'' ^'^Opfice. " 
^:Mahom:Eoan- ^Law,’.^^ '■ 2 , 


BOMBAY GHAETEE. 
CHAE*r‘EE,:f^ 'l- 


BOMBAY EEGDLATIONS. 

See ‘‘ Limitation or Suits. 
Eesumption. ' 

Stjddee Dewanny Abaw- 
LUT, JUEISBICTION OP.^^ 

CHAETEES, l^advas and BowBay, 
(Construction of). 

1. The Supreme Court of Judicature 
at BomBay has no power to admit 
persons as Attornies and Solicitors 
to practise in the Courts there, ex- 
cept such as are qualified in the 
manner pointed out by the Bomhay 
Charter and Letters Patent of 1823, 
establishing the Court— viz., those 
who have been admitted Attornies 
or SoHeitors in one of the Courts at 
Westminster, or were practising in 
the Eecorder^s Court at Bomlay, 
at the time of the publication of 
that Charter. [Morgan v. Leech} 

- 428 

Semlle, — The word determina- 
tion in the charter of Madras and 
Bombay is equivalent to the ^'decree 
or decretal order of the Bengod 
charter. [iS-athoobhoy Bamdass v. 
Mooljee Madowdass} - . igp 


COMPEOMISE. 

^ soluhnamah OT deed of agreement 
to compromise confiiisting elaims 
- entered into in the presence of wit- 
nesses, and solemnly acknowledged 
in Court, by parties who were mu- 
tually ignorant of their respective 
legal rights, cannot afterwards be 
set aside upon plea of ignorance of 



index; 


• the real facts, vfhen the party seek- 
ing to avoid the deed had the means 
of ascertaining those facts mthin 
his reach. 

Gross fraud and imposition are not to 
be imputed upon mere suspicion, 
and unless the charge is proved, a 
l>arty cannot be released from an 
agreement entered into by their 
cvai solemn act. 

The onus of showing that a’ compro- 
mise has been fraudulently obtained 
by intimidation and false represeii- 
tation, is east upon those who seek 
to impeach the vaHdity of their own 
deed. lEaju-nder Namin Mae v. : 
Bijai Govind Sing] - - - 181 

1 The 21st 24, pro- ’ 

teetihg Provdncial Magis in- 

Mia from actions for any wrong 
done by them in the ex- 1 
erm^^ their Judicial Ofdees, does 
■not confer unlimited protection, but 
places them on the same footing as 
those of English Gourts of a simi-; 
lar Jurisdiction, and only gives them 
an exemption from liability when 
actings ho«a'';:.??da;;in;'':ca&es in : which 
' '''they=; ■ Mve 'mistakenly:',. acted; witliout 
jurisdiction* [Gdfef v.: , HalheiJ 

29Z 


tary right to the .Grantee j where, 
fron» the general tenor of the grant, 
it is to be inferred, that a W ulcf, or 
endowment to religious and chari- 
table uses, was intended. [Jewim 
Doss Balwo v. Shah Kubeer-ood- 

390 


4. Eeg. X. of 1800 does not ai3ply to 
undivided ZemiivndaTieSy in which a 
custom prevails that the inheritance 
should he indivisable, but only to 
; dwigle Mahals, and other entire 
districts where local customs pre- 
vail j and therefore only partially, 
and to that extent^ repeals Beg. XI. 

: 'of.l793. 

By Beg. IV. of 1793, it is provided, 
that in suits regarding succession, 
inheritances, marriage, and caste, 
and all religious usages and institu- 
tions, laws with re- 

respect to MdhoMedgns, &^ Sindoo 
laws with respect to Hindoo.;?, are 
, to he considered as the general rules 
by which Judges are to form their 
j . decision'! . ^.according :■ to.; ,:the ■ true : 'Cpn- 
* stfuetion of which tho Mahomedau, 
j law of each sect ought to preyail 
^ as to the litigants of that sect, and 
1 not the general or jSoojtae Haho'me- 
1 - ^ Idmi ': law.:" Deedar 
1 ■ -■■•■T.Manee'.Zulimr-omy^ 441 


^3.,'The,: ::Statntes ;.6tli vGt?o.-';ly., 
■:ahd';'the''2nd:'&^,';3rd'; WM» TV.,; e.:'.114,.; 

''i;miade;:;to::'^;:'Ta^ 

Bankruptcy, do not extend 
", [Glark i, MuMek] 

3 , The term Altamgha or :JMaMgha-\ 
in a Eoyal Grant, does not of 
V,'.’;.itseif ;, co,nvey'""';an;: ;absointe„ ■■'proprie--^ 


■ See ^' ' Ghartee. 


{■G0G:NTBB;-BXEXEMXM 


il 



indeIc. 


DlFIBEIs'DS (iBjunctioa to restrain 
receipt of). 

See Bankeuptcy/ ^ 2. 


ENDOWMENT. 

■ See 

eqx^itable charge on read 

ESTATE. 

« 

Eegaej^ of 12^000 star pagodas re- 
served by a testator from his estate, 
and devised in favour of Ms great 
grand-daughter, having in pursu- 
anee of the directions contained in 
the Will, been put in strict settle- 
ment by the Executors, and subse- 
quently seenred by a mortgage of 
the real estate of the Testator to 
the trustee of the settlement: held 
to be an equitable charge ux>on the 
whole of the real estate of the Tes- 
tator, and there' being no evidence 
of the payment off of such charge, 
the sale of a portion by the Sheriff 
hf under a "writ of execu- 

tion, declared to be invalid. [A'te- 
phen Lasar^ v, Colla ^agava Chitty'] 

83 


EQUITABEE MORTGAGEE. 

A petitioh having been presented to 
prevent the sale of a house and 
premises under attachment in satis- 
factioE''' of a'':'' Decree,;', bn 'the ■'ground 
f Imt d he',' ';ovmer '^wasf^'an 'Anf aM 
unrepresented in Court ; and an 
order made thereon for the produe- 
iion of the evidence in support of 
those facts j the petitioner not hav^ 
in^;;;prod'Uced,;'.;suchv', evidence,..': '''and^ 


the sale being about to take place, 
tiled a plaint, claiming the premises 
ill question on Ms own account, as 
equitable mortgagee j but having 
failed in proving either the transfer 
or payment of the alleged mort- 
gage, the Sndder Court dismissed 
his suit, and their decree was af- 
firmed, but withont costs, upon 
appeal to His Majesty in Council. 
[Paiif^oorung Bidlal Pundit 
rishen Burha-Jee Mahajun] - 60 

FOREIGN CREDITOR. 

Sec Bankrupt,’^ 2. 

FRAUD (Onus of proving). 

See Compromise.’^ 

HEREDITARY OFFICES. 

The offices of M uj moodarj Parek, and 
Mehta y are hereditary, and do not 
cease upon a grant by the govern- 
ment of a village in jaghire ox enam 
tenure.— In order to entitle the 
parties in xiossession of the offices 
to the fees incident to them, it is 
not essential that the duties of the 
offices should have been perfornied 
by the parties so possessed, if they 
were prepared to discharge them 
if required. In a suit however for 
tiie recovery of the fees, sqch claim 
is limited by Bonihay 1827, 

s. 4, to a period of twelve years, 
{Beema Shunker Y, Jamas- jee SM^ 

■' ^ pov-jee .', '-. ' -'. ,;:'23 

; '■ See ; i A dverse .Possession,.’^’; 2.' . 
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HINDOO LAW. 

1. By tlie Mindoo law, a Zemindar 
having no issue is capable of alien* 
ating, by Deed or Will, a portion 
of his estate, which, in default of 
lineal male issue, and intestacy, 
would vest in Ms wife ; without 
her consent. [Mulra^! Lachmia v. 
Clialelmny y eneata Bama Jaggana- 
dlia JRom - - - - . - 54 


3. According to the Eindoo law, the 
widow, in default of issue, is en- 
titled to succeed to the -whole of 
her deceased husband's estate j but 
her title to such estate is onlv as 

me 

tenant for life, and she has no power 
to alienate or devise any portion of 
her husband's estate,. wMeh on her 
death devolves to his legal heirs. 
[Eeerut Sing v. Koolahul 

331 


2. By the Eindoo law in force in 
MitJieela or TirJioot, the right of 
suceossion vests in the descendants 
in the paternal in preference to 
those of the maternal line ; and 
such law continues to regulate the 
succession to property in a family 
who have migrated fx*om that dis- 
trict,; . but ' , have' ::retained^ , ' the ■ reli- 
gious observances and ceremonies 
of Mitheela, 


INDIA, 

The Statutes 6th co. IV., c. 16, and 
the 2nd & 3rd TFilL IV., c. 114, 
made to facilitate the proof of bank- 
riiptcy, do not extend to India, 
[Clarh YyMiillieh'] - - - - 263 

See CoHSTRircTiO]:^-," 1. 

INHEEITANOE. 

See Hindoo Law','^2, 3. 


A suit having been instituted to reco- 
ver the estate of a Eindoo Mitlialese 


Mahomedan Law," 2. 


by the maternal first eonsin of the 
last male proprietor, who claimed to 
be entitled according to the law in 
force in Bengal^ held by the dudi- 
eial Gonunittee (affirming the judg- 
ment belo-w), that according to all 
the authorities, the BhaMers Mi- 
were to govern the succes- 
sion, and that by them the party in 
possession being descended in the 
sixth diegree in the paternal line 
was;;to,',be';,preferred';;to^ the,;maternal 
line'j'''.;' ' ho-twithstandihg; ' that'.^^^'part'." 
of the property was locally situate 
in Bengal, and that the last pro- 
prietor was domiciled there, [i^a- 
junder Namm Eae v, Mutohegntty 


-■r'^'INTEBEST.''':' 

Interest at the rate of one per cent, 
per mensem, to be calculated at the 
end of each yearl does hot mean 
eompomid interest, so as to admit 
of interest being eliarged upon the 
rests, but interest calculated per 


mensem, but payable per ommmm. 
[Bajunder Naram Mae n, Bijdi do- 


See .Tbespasb, 
dlJDG-MENT CEEDITOB. 



See Mobtoage, " 2, 
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JUNGLE MAHALS. 

Eeg. X. of 1800, does not apply to 
undivided ZemmdaTies, in wMeh a 
custom prevails, that the inheritance 
should be indmsible, but only to 
Jungle Mahals^ and other districts 
where local enstonis prevail ; and 
therefore only partiallT, and not to 
that extent, repeals Eeg. XI, of 
179‘^ J [kajali Jyeedar Eossein v. 
Manee Zulioor-oon Nissa\ - - 441 

JITEIBDICTION. 

See Pkiyy Coitncil.’’ 

Sheriff OF Madras.’^ 

< ^ SUDDER DeWANNY ADAWLUT.'^ 

KAEAENAMAH (AGBEEMENT). 

See ‘‘ Mortgage/^ 

LEX LOCI EEI SIT^. 

See Bajtkrxjptcy,'’ 2. 

<< Hmi>oo Law, ’^ 2, 

LIMITATION OF SUITS. 

An endowment for eharitable and pub- 
lic purposes being a perpetual en> 
downient, it is by Eeg^ XIX, of 
181d, the duty of the Government 
to preserve its appilication, and being 
excepted by sec; 2 of Eeg. Ll. of 
1805, from the general operation 
of the Begulation of Linaitat^^ no 
v'';:::,,';smt;Vfor''itS::T^ 

'at:" 'least v the:';'niheer,/;;entitled:;'':tO:'''',ad- 
' minister ' -"it , .■ has ■, ■■been.'V'ih ; ; possession 

"Of : 1ns:''Oil'ee:'L'0'r"tweN^^ 

:V.,:'''XhGh "'Xtthccf- 
0oJ’de€%\ 390' 

,; 2 . . 


MABEAB OHAETEB. 

See Charter^’ 2. 

MAHOMED AN law; 

1. According to the Mahomodaii law, 

it is not necessary in order to con- 
stitute a Wul'f, or endo^nnent to 
religious and cliaritable uses, that 
the term Wnkf be used in the 
grant, if, from the general nature 
of the grant, such tenure can be 
inferred. [^Jewun Eoss Salioo v. 
Shall Ku'beer-ooihdeen'] - • 390 

2. By Beg. IV. of 1793, it is pro- 
vided, that in suits regarding suc- 
cession, inheritances, marriage, and 
caste, and all religious usages and 
institutions, Mahomedan laws wdth 

. respect to Mahomedans, and Hindoo 

1 

I laws with respect to Hindoos, are 
to be considered as the general 
rules by which Judges are to form 
their decision : according to the 
true construction of which the Ma- 
Jiomedan law of each sect ought to 
prevail as to the litigants^ of that 
sect, and not the general or 
Mahomedmi 1 ?i\yJ 

In a suit, therefore, by a party in 
possession of one moiety of a Ze- 
mindary, f or recovery of the other, 
on the ground that the estate was, 
according to the family rule, indi- 
visible, it was held by the Judicial 
Committee, that the property not 
being a Jungle the 

provisions of Beg. X. of 1800, the 
family Tide, if proved, Was abro- 
gated by Beg. XI. of 1793, and (the 
title-deeds set up in the pleadings 
not being satisfactorily proved) tha^ 



IN'BEX. 

the descent must be governed ae-f \fTT^TTi?Tr>T a m-r«r% 

cording to Beg. IV. ot 1793, bJ ^^^HOOT, ' 

the laws of the religious sect to “Hixdoo L. ->0 

which the litigant parties belouged. L..w„- 2 . 

The Judieial Committee, in affirm- 

the judgment of the Court MORTPArP 

elow, held the Zemindar y divisible * * 

among the co-heirs of the deceased 1. A Moolah heino-oT 

^eauadar aecordhrg to the laws of by order of the c ollecdlr 'fo 

the Sheeali or Tmmneea'n. sopf n-P ^ ^ an ears 


MORTCAGB. 


the SheeaJL or Imameean sect of Ma~ 
homedans to which they belonged, 
according to which law, property 
descends to the daughters of a de- 
ceased brother, in preference to the 
surviving brother. [Majah Deedar 
Sossein v. Manee Zuhoor-oon Bissal 

441 


MESNE PROFITS. 

1. The Provincial Court having dis- 
missed a suit for mesne profits, on 
the allegation that the evidence on 
either side was unsatisfactory, and 
that the Plaintiff had produced 
spurious accounts and called per- 
jured witnesses, the Sudder Court, 
on appeal, though dissatisfied with 
the evidence, reversed the decree, 
and estimated the amount of mesne 
profits from the Average of the two 
preceding years, as ascertained in a I 
former suit. Tlie decree of the 

Sudder Court affirmed by the Judi- 
cial Committee, but without costs. 
[Booriadi me v. Kajah Mnoogmty 
Soofiahl -,V A' '■ 

. 2, .X^m&l^?.>-^The:Plato^ is^'limited' to, ^ 

, -^-the.^ ;'su:m,'.laid vin 'his ..plaint."^' as" mesne,:' 

- :;;p:rofits,, ,hhough,;.,':by:. ,' :ihe":,'':evidence'"a'',' 

larger sum appears due td him* 

IBoofioM Mow v. Ootaghery^ 


, ■ 7 1 vetrM 

< ue to the Government, the propri- 

etor appbed to a party to become 
seeuruy for the payment thereof bv 
eertaiu instalments; and thereupon 
c eposited a Sunmid and Arsee in the 
lands of a third party, and exe- 
euteci a EaraynamaU or agreement, 
V winch the transfer of the MooUh 
o le guarantee was made absolute 
ui ease of default by the proprietor' 

1 instalments. 

I he party becoming security at the 
same time executed a counter Ea- 
ranmmah, or deed of defeazance, 
agreeing to give up the Mootah 
when satisfied out of the rents, &c. 

'! P""«ipal sum, and interest, 
n iici he might advance on account 

of the security, default iiaring 

been made in payment of the first 

'““-t by the proprietor, the 

guarantee obtained possession of 
^ e Smmd and and upon a 

further default by the proprietor 
procured himself to be registered as 

owner, and obtained possession of 
le Mootaji, insisting, notwithstand- 
ing the counter Kararnamah, th&t 
title was absolute. On a ^uit 
_rought by the original proprietor 
^ pr possession of I the 

payniMt of the surplus, after satis- 
iring the M,^oeS‘ 

count of the arrears, it was held by 
the Judicial Committee, affinaing 
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the judgment of the Sudder Court, I 
that the transaction rras in the na- j 
ture of a mortgage, and that the 
party to whom the Kararnamah 
was executed was only entitled to 
retain possession of the Mootah 
until he. had reimhursed himself, 
out of the rents and profits, the 
sums advanced hy him on account 
of his security : the counter Karar- 
. mwah, though not registered, being 
a valid instrument, and operating as 
a deed of defeazance to the title 
acquired under the first agreement. 

[Sri Eajah Kal-eriapoody v. Sn 
Eajah Vutsavoy] - - • " ^ 

2. Mortgage of a village which was 
partnership property, made by some 
of the partners for the benefit of 
the firm, held binding on a mem- 
ber of the firm, though not exe- 
cuted by him. 

In pursuance of a stipulation contained 
in a mortgage-deed, that the mort- !■ 
gagees should be at liberty to place 
a Mehta (or elerh) of their oitn to 
receive the collections, to be paid a 
weekly salary by the mortgagor, 
such officer was appointed, who re- 
ceived the collections- for the first 
few years and paid them over to the 
mortgagees, but -afterwards discon- 
tinued such payments, and handed 
over the . amount of the collections 
to .the mortgagors. An attachment 
having issued against - the estate, at 
the suit of a late partner, for the 
amount of his share of the property 
upon a dissolution of the partner- 
ship, held by the Judicial Com- 
mittee (overruling the Judgment of 

the Sudder. Court), that the ap- 


pointment of a Mehta by the mort- 
gagees was a possession by them 
Lly so long as he continued to pay 
the collections over to the account 
of their mortgage, and that the 
subsequent payment by him of the 
collections to the mortgagors did 
not create a forfeiture by the mort- 
gagees; tlie effect of the power to 
appoint a ^Mda being merely equi- 
valent to the mortgagees’ right to 
receive the rents and profits if they 
should think fit, and would not 
operate so .ns to postpone their se- 
curity to the .attachment subse- 
quently obtained, unless they per- 
mitted the payments to be made to 
the mortgagors after notice of such 
attachment. [Juggcewmi-das Keelca 
Shah V. Bamdas Brijhool'un-das'] 

487 


PARTITION. 

A suit having been instituted by 
some of the descendants of a de- 
ceased Bajah for possession of his 
property, to which the Defendant 
laid claim, under an alleged Wvi- 
seeintt-namah, or deed of gift, pro- 
clamation was made, by order of 
the Provincial Court, for all persons 
pretending to have any claim to the 
property in question to come in and 
prosecute the same ; in pursuauee 
of which, the present, with another 
suit, was instituted. The Provin- 
cial Court, being of opinion that 
the Wussee-yiit-namah was pot au- 
thentic, passed a Decree, declaring 
for the right of succession and in- 
heritance to be among the several 
claimants, and, pursuant to Regn- 
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latiott III., 1793, s. 13, speciieid 
the shares to wMeh they were re- 
spectively entitled. An appeal was 
interposed to the Sudder, by one of 
the co-sharers, on the ground that 
the property was a Uaj, and indi- 
visible, and ought to have been de- 
creed to him, as nearest in descent 
from the S.aja, but no fresh evi- 
dence, respecting the nature of the 
property, or the claim of the en- 
tirety, as pei-mitted by the practice 
of the Sudder Court, was produced. 
The Decree of the Provincial Court 
was atSmied by the Sudder, and, 
on appeal to Her Majesty in Coun- 
cil, the Judicial Committee upheld 
the decision of both Courts below, 
being of opinion that all parties 
knew and acted on the knowledge 
that the suits were not only to de- 
cide upon the claim under the Wus- 
seeyut-namaJi, but to determine also 
what parties were entitled to the 
property, the subject of the suit ; 
and dismissed the Appeal with 
costs. IGhii'dharee Sing v. KoolahnI 
Sing] - 344 

2. The family usage that a Zemhidary 
has never been separated, but de- 
volved entire on every succession, 
though proved . to have existed as 
the custom for many generations, 
udll not exempt the Zmnindary ixova 
the operation of Beg. XI. of 1793, 
which provides in case- of intestacy, 
for the dhision of lauded estate 
among , the heirs of the deceased, 
according to the Mahumadau or 
Hindoo law. 

Beg. X. of 1800 does not apply to 
undivided Zemindaries, in which a 


custom prevails, that the inheritance 
should be indivisible, but only to 
Jungle Mahals, and other entire dis- 
tricts, where local customs prevail; 
and therefore only partially, and to 
tliat extent, repeals Beg. XI. of 
1793. \Eajali Deedar Hossein v. 
Maiiee Zuhoor-ooti-Nissa] ■ 441 

PARTNilESHIP. 

Mortgage of a village which was 
partnership property, made by some 
of the partners for the benefit of 
the firm, held binding on a member 
of the firm, though not executed 
by him. [Juggeewun-das Keelca 
Shall V. Ramdas Briihook-un-das'] 

487 

PBGUXIAEY BEQUEST. 

See “ Equitable Chaege oh Beal 
Estate. ’ ’ 

PLEADING. 

1. Under the prayer for general re- 

lief, specific relief may bo granted 
of a different description from the 
specific relief prayed for by the bill ; 
provided the bill contains charges, 
patting material facts in issue, .which 
will sustain such relief. ICockerell 
V. Hiokcns] ..... 353 

2. The Plaintiff is limited to the sum 
laid in his, plaint as mesne profits, 
though by the evidence a larger 
sum appears due to him. [Sooriah 
Row V. Coiaghcry Booehiali\ 113 

See “ BAHKauPTCY, ” 1. 

POSSESSION BY MOBTGAGEE. 

See “ AEoktgage,” 2. 



